














APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This fonn should be completed by following the instructions provided in Section IV of the 10 Fonn Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A.	 REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 3 March 2008 

B.	 DISTRICT OFFICE, FILE NAME, AND NUMBER: Galveston District, Boat Ramp and Dock, SWG-2007-01974 
C.	 PROJECT LOCATION AND BACKGROUND INFORMATION: 

State: Texas CountylParish: Matagorda City: Blessing 
Center coordinates of site (lat/long in degree decimal fonnat, NAD-83): Lat. 28.8644° N, Long. 96.1633° W; 
Universal Transverse Mercator: UTM: 14,776712 N., 3196275 E.,NAD: 83 
Name of nearest water body: Tres Palacios Creek 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Tres Palacios Creek 
Narne of watershed or Hydrologic Unit Code (HUC): 1210040I 
II Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
iii Check if other sites (e.g., offsite mitigation sites, disposal sites, etc... ) are associated with this action and are recorded on a 

different 10 fonn. 

D.	 REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
m.... Office (Desk) Determination. Date: 3 March 2008 
II Field Detennination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A.	 RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There 121 "navigable waters ofthe U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the review 
area. [Required)

II	 Waters subject to the ebb and flow of the tide. 
II	 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B.	 CWA SECTION 404 DETERMINATION OF JURISDICTION. 

ThereII"waters ofthe U.S." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required) 

1.	 Waters of the U.S. 
a.	 Indicate presence of waters of U.S. in review area (check all that apply): 1

I ~~~~~~~~~:~:~~~~sseas 
IiJ Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs ". Non-RPWs that flow directly or indirectly into TNWs 

.•.. Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
. Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
Ii Impoundments ofjurisdictional waters 
III Isolated (interstate or intrastate) waters, including isolated wetlands 

I
b.	 Identify (estimate) size of waters of the U.S. in the review area:
 

Non-wetland waters: linear feet: width (ft) and/or 0.0068 acres
 
Wetlands: acres
 

c. Limits (boundaries) of jurisdiction based on: ~~,.
 
Elevation of established OHWM (if known):
 

2.	 Non-regulated waters/wetlands (check if applicable):3
II Potentially jurisdictional waters and/or wetlands were assessed within the review area and detennined to be not jurisdictional. 

Explain: 

I Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally"
 
(e.g., typically 3 months).
 
3 Supporting documentation is presented in Section III.F.
 



SECTION III: CWA ANALYSIS 

A.	 TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section liLA.1 and Section 111.0.1. only; ifthe aquatic resource is a wetland adjacent to a TNW, complete Sections liLA.1 and 2 
and Section 111.0.1.; otherwise, see Section III.B below. 

1.	 TNW
 
Identify TNW: Tres Palacios Creek
 

Summarize rationale supporting detennination: 

2.	 Wetland adjacent to TNW
 
Summarize rationale supporting conclusion that wetland is "adjacent":
 

B.	 CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section 111.0.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, fill 
out Section 111.0.2 and Section 111.0.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter ofIaw. 

If the water bodl is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
water body has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section IILB.1 for 
the tributary, Section III.B.2 for any onsite wetlands, and Section IILB.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section IILC below. 

1.	 Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i)	 General Area Conditions:
 
Watershed size:
 
Drainage area:
 
Average annual rainfall: inches
 
Average annual snowfall: inches
 

(ii)	 Physical Characteristics: 
(a)	 Relationship with TNW: 

o Tributary flows directly into TNW. 
o Tributary flows through _ tributaries before entering TNW. 

Project waters are river miles from TNW.
 
Project waters are river miles from RPW.
 
Project waters are aerial (straight) miles from TNW.
 
Project waters are aerial (straight) miles from RPW.
 
Project waters cross or serve as state boundaries. Explain:
 

Identify flow route to TNW5
:
 

Tributary stream order, ifknown:
 

• Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid
 
West.
 
, Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.
 





(iv) Biological Characteristics. Channel supports (check all that apply): 
o	 Riparian corridor. Characteristics (type, average width): 
o	 Wetland fringe. Characteristics: 
o	 Habitat for: 

o Federally Listed species. Explain findings: 
o Fish/spawn areas. Explain findings: 
o Other environmentally-sensitive species. Explain findings: 
o Aquatic/wildlife diversity. Explain findings: 

2.	 Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i)	 Physical Characteristics: 
(a)	 General Wetland Characteristics: 

Properties:
 
Wetland size: acres
 
Wetland type. Explain:
 
Wetland quality. Explain:
 

Project wetlands cross or serve as state boundaries. Explain: 

(b)	 General Flow Relationship with Non-TNW:
 
Flow is: _. Explain:
 

Surface flow is: _
 
Characteristics:
 

Subsurface flow: IJIII. Explain findings: 
o Dye (or other) test perfonned: 

(c)	 Wetland Adjacency Determination with Non-TNW: 
o Directly abutting 
o Not directly abutting 

o Discrete wetland hydrologic connection. Explain: 
o Ecological connection. Explain: 
o Separated by berm!barrier. Explain: 

(d)	 Proximity (Relationship) to TNW
 
Project wetlands a river miles from TNW.
 
Project waters are aerial (straight) miles from TNW.
 
Flow is from:
 
Estimate approximate location of wetland as within the m[(fII floodplain.
 

(ii)	 Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain:
 
Identify specific pollutants, ifknown:
 

(iii) Biological Characteristics. Wetland supports (check all that apply):o	 Riparian buffer. Characteristics (type, average width): 
o	 Vegetation type/percent cover. Explain:o	 Habitat for: 

o Federally Listed species. Explain findings: 
o Fish/spawn areas. Explain findings: 
o Other environmentally-sensitive species. Explain findings: 
o Aquatic/wildlife diversity. Explain findings: 

3.	 Characteristics of all wetlands adjacent to the tributary (if an.x2 
All wetland(s) being considered in the cumulative analysis: ao..)]'11 
Approximately ( ) acres in total are being considered in the cumulative analysis. 



For each wetland, specify the following: 

Directly abuts? (YIN) Size (in acres) Directly abuts? (YIN) Size (in acres) 

Summarize overall biological, chemical and physical functions being performed: 

C.	 SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount ofpollutants or flood waters reaching a TNW? 
•	 Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1.	 Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings ofpresence or absence of significant nexus below, based on the tributary itself, then go to Section m.D: 

2.	 Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findings ofpresence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section m.D: 

3.	 Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section m.D: 

D.	 DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERSIWETLANDS ARE (CHECK ALL 
THAT APPLY): 

1.	 TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
 
II TNWs: linear feet width (ft), Or, 0.0067 acres.

III Wetlands adjacent to TNWs: acres.
 

2.	 RPWs that flow directly or indirectly into TNWs. 
•	 Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 

tributary is perennial:
III Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are 

jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows 
seasonally: 



Provide estimates for jurisdictional waters in the review area (check all that apply):
 
(I Tributary waters: linear feet width (ft)

II Other non-wetland waters: acres
 

Identify type(s) of waters: 

3.	 Non-RPWs8 that flow directly or indirectly into TNWs. 
Ii Water body that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section II1.C. 

Provide estimates for jurisdictional waters within the review area (check all that apply):

II Tributary waters: linear feet width (ft).

III Other non-wetland waters: acres
 

Identify type(s) of waters: 

4.	 Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
 
iii Wetlands directly abut RPW and thus are jurisdictional' as adjacent wetlands.


li1 Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

II Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section IILB and rationale in Section II1.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres 

5.	 Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
II Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section II1.C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres 

6.	 Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
iii	 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section III.C. 

Provide estimates for jurisdictional wetlands in the review area: acres 

7.	 Impoundments of jurisdictional waters.9
 

As a general rule, the impoundment ofa jurisdictional tributary remains jurisdictional.
 
fill Demonstrate that impoundment was created from "waters of the U.S.," or
 
" Demonstrate that water meets the criteria for one of the categories presented above (1-6), or

III Demonstrate that water is isolated with a nexus to commerce (see E below).
 

E.	 ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLy):10 

Iwhich are or could be used by interstate or foreign travelers for recreational or other purposes. 
•:-. from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.
 

which are or could be used for industrial purposes by industries in interstate commerce.
 
Interstate isolated waters. Explain:


li1 Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 

8See Footnote # 3.
 
9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook.
 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts wUl elevate the action to Corps and EPA HQ for
 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Fol/owing Rapanos.
 



Provide estimates for jurisdictional waters in the review area (check all that apply): 
• Tributary waters: linear feet width (ft)

Ii Other non-wetland waters: acres
 

Identify type(s) of waters:
 
Ji'II Wetlands: acres
 

F.	 NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLy):
Em If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements.

II Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.


o	 Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

• Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain:

II Other: (explain, if not covered above):
 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis ofjurisdiction is the MBR 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 
i' Non-wetland waters (I.e., rivers, streams): linear feet width (ft).I•.•.•.... .• ~~~~~~;-~~tland :::: acres. List type of aquatic resource:
 
Ii Wetlands: acres.
 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such 
a finding is required for jurisdiction (check all that apply): 

Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).I	 ~~=~~;-~~tland :~;::• L acres. List type of aquatic resource:
 
II Wetlands: acres.
 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below): 
II.?,.. Maps, plans, plots or plat s~bmitted by or on behalf ofthe ~pplicant/consultant:
II Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

o Office concurs with data sheets/delineation report. 
o Office does not concur with data sheets/delineation report•· ..:.............	 g~::~::~~~~~::~e~:. ~h~~~rpS:
 
U.S. Geological Survey Hydrologic Atlas:I o USGS NHD data o USGS 8 and 12 digit HUC maps•.•....... .•..•.....··~~~~~:~:~~~~s:~P:~~)~~~t~~~~:~a~~a::~:~: 7.5 Minute, Blessing, Texas
 

·.. •	 USDA Natural Resources Conservation Service Soil Survey. Citation: 
»-	 National wetlands inventory map(s). Cite name:II!§1i~~:;;7~::<) ~,.on~ G~., Vm;~1 Dm~ ofl929) 

or 0 Other (Name & Date):

Ii Previous determination(s). File no. and date of response letter:
 

,	 1~~::~:~:~:~~::~:~; ~~:n~~;~ literature:iii	 Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: Tres Palacios Creek is tidally influence from a point near Blessing Texas and as 
such is subject to Corps jurisdiction under Section 10 of the R&H Act and Section 404 of the Clean Water Act. 
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APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A.	 REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 3-5-08 

B.	 DISTRICT OFFICE, FILE NAME, AND NUMBER:CESWG, SWG-2007-1592, DOME PETROCHEMICAL 

C.	 PROJECT LOCATION AND BACKGROUND INFORMATION: 
State:TEXAS County/parish/borough: CHAMBERS City: BAYTOWN 
Center coordinates of site (lat/long in degree decimal format): Lat. 29-7422° I, Long. 94.9277° 11. 

Universal Transverse Mercator: NAD 27, Z 15, 313575E, 3291591N 
Name of nearest waterbody: CEDAR BAYOU 

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: CEDAR BAYOU, GALVESTON BAY 
Name of watershed or Hydrologic Unit Code (HUC): 12040203, NORTH GALVESTON BAY 
~ Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
iii Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a 

different JD form. 

D.	 REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
II Office (Desk) Determination. Date: 3-5-08 
II Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There Iff "navigable waters ofthe U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the review 
area. [Required] 
~ Waters subject to the ebb and flow of the tide. 
[ill Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters ofthe U.S." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1.	 Waters of the U.S. 
a.	 Indicate presence of waters of U.S. in review area (check aU that apply): 1
 

~ TNWs, including territorial seas
 
iii Wetlands adjacent to TNWs
 

1I.•.!.f.•t.·......... Relatively permanent waters
2 

(RPWs) that flow directly or indirectly into TNWs
 
II Non-RPWs that flow directly or indirectly into TNWs
 
II Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
 
III Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
 
III Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
 
II Impoundments ofjurisdictional waters
 l1I Isolated (interstate or intrastate) waters, including isolated wetlands
 

b.	 Identify (estimate) size of waters of the U.S. in the review area:
 
Non-wetland waters: linear feet: width (ft) and/or 4.13 acres.
 
Wetlands: 0 acres.
 

c. Limits (boundaries) of jurisdiction based on: 1II1.1.IIIIII&'&ie~;I'I, .lln~[.
 
Elevation of established OHWM (if known):
 

2.	 Non-regulated waters/wetlands (check if applicable):3
III	 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 

Explain: 

I Boxes checked below shall be supported by completing the appropriate sections in Section III below.
 
Z For purposes of this fonn, an RPW is defined as a tribulary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally"
 
(e.g., typically 3 months).
 
3 Supporting documenlation is presented in Section III.F.
 

2 



SECTION III: CWA ANALYSIS 

A.	 TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section III.A.1 and Section III.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections IILA.1 and 2 
and Section III.D.1.; otherwise, see Section III.B below. 

1.	 TNW
 
Identify TNW: CEDAR BAYOU.
 

Summarize rationale supporting determination: CEDAR BAYOU IS A NATURAL TRIBUTARY, SUBJECT TO THE EBB AND 
FLOW OF TIDE. 

2.	 Wetland adjacent to TNW
 
Summarize rationale supporting conclusion that wetland is "adjacent":
 

B.	 CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) now, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.1 for 
the tributary, Section III.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below. 

1.	 Characteristics of non-TNWs that now directly or indirectly into TNW 

(i)	 General Area Conditions: 
Watershed size:
 
Drainage area:
 
Average annual rainfall: inches
 
Average annual snowfall: inches
 

(ii) Physical Characteristics: 
(a)	 Relationship with TNW:

o Tributary flows directly into TNW. 
o Tributary flows through ••1tributaries before entering TNW. 

Project waters are river miles from TNW.
 
Project waters are river miles from RPW.
 
Project waters are aerial (straight) miles from TNW.
 
Project waters are aerial (straight) miles from RPW.
 
Project waters cross or serve as state boundaries. Explain:
 

Identify flow route to TNW5
: 

4 Note that the Instructional Guidebook contains additional infonnation regarding swales, ditches, washes, and erosional features generally and in the arid
 
West.
 
S Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.
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Tributary stream order, if known: 

(b)	 General Tributary Characteristics <Check all that apply): 
Tributary is: D Natural 

D Artificial (man-made). Explain: 
D Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: ~•. 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands D Concrete 
D Cobbles D Gravel DMuck 
D Bedrock D Vegetation. Typel% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
 
Presence of run/riffi~Eool complexes. Explain:
 
Tributary geometry: li_
 
Tributary gradient (approximate average slope): %
 

(c)	 Flow: 
Tributary provides for: ~Q~ 
Estimate average number of flow events in review area/year: _ 

Describe flow regime: 
Other information on duration and volume: 

Surface flow is: JDJIIIII. Characteristics: 

Subsurface flow: ••lll Explain findings: 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed and banks 
D OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank D the presence of litter and debris 
D changes in the character of soil D destruction of terrestrial vegetation 
D shelving D the presence of wrack line 
D vegetation matted down, bent, or absent D sediment sorting 
D leaf litter disturbed or washed away D scour 
D sediment deposition D multiple observed or predicted flow events 
D water staining D abrupt change in plant community 
o other (list): 

o Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply): 
iii High Tide Line indicated by: II Mean High Water Mark indicated by: 

D oil or scum line along shore objects D survey to available datum; 
D fine shell or debris deposits (foreshore) D physical markings; 
D physical markings/characteristics D vegetation lines/changes in vegetation types. 
D tidal gauges 
D other (list): 

(iii)	 Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 

Explain: 
Identify specific pollutants, ifknown: 

6A naturnl or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agriculturnl prnctices). Where there is a break in the OHWM that is unrelated to the waterbody's flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid. 
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(iv) Biological Characteristics. Channel supports (check all that apply): 
o	 Riparian corridor. Characteristics (type, average width): 
o	 Wetland fringe. Characteristics: 
o	 Habitat for: 

o Federally Listed species. Explain findings: 
o Fish/spawn areas. Explain findings: 
o Other environmentally-sensitive species. Explain findings: 
o Aquatic/wildlife diversity. Explain findings: 

2.	 Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i)	 Physical Characteristics: 
(a)	 General Wetland Characteristics: 

Properties:
 
Wetland size: acres
 
Wetland type. Explain:
 
Wetland quality. Explain:
 

Project wetlands cross or serve as state boundaries. Explain: 

(b)	 General Flow Relationship with Non-TNW:
 
Flow is: II~I.I. Explain:
 

Surface flow is: 1111.
 
Characteristics:
 

Subsurface flow: Irll!.. Explain findings: 
o Dye (or other) test performed: 

(c)	 Wetland Adjacency Determination with Non-TNW: 
o Directly abutting 
o Not directly abutting 

o Discrete wetland hydrologic connection. Explain: 
o Ecological connection. Explain: 
o Separated by bermlbarrier. Explain: 

(d)	 toTNW 
river miles from TNW. 

aerial (straight) miles from TNW. 

(ii)	 Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain:
 
Identify specific pollutants, if known:
 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
o	 Riparian buffer. Characteristics (type, average width): 
o	 Vegetation type/percent cover. Explain: 
o	 Habitat for: 

o Federally Listed species. Explain findings: 
o Fish/spawn areas. Explain findings: 
o Other environmentally-sensitive species. Explain findings: 
o Aquatic/wildlife diversity. Explain findings: 

3.	 Characteristics of all wetlands adjacent to the tributary (if a~y,t 

All wetland(s) being considered in the cumulative analysis: .~iI. 
Approximately ( ) acres in total are being considered in the cumulative analysis. 
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For each wetland, specify the following: 

Directly abuts? (YIN) Size (in acres) Directly abuts? (YIN) Size (in acres) 

Summarize overall biological, chemical and physical functions being performed: 

C.	 SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount ofpollutants or flood waters reaching a TNW? 
•	 Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1.	 Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D: 

2.	 Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section 1l1.D: 

3.	 Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section m.D: 

D.	 DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERSIWETLANDS ARE (CHECK ALL 
THAT APPLY): 

1.	 TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
 
Ii TNWs: linear feet width (ft), Or, acres.
 
Ii Wetlands adjacent to TNWs: acres.
 

2.	 RPWs that flow directly or indirectly into TNWs. 
Ii Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 

tributary is perennial: 
Ii Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are 

jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows 
seasonally: 

6 



Provide estimates for jurisdictional waters in the review area (check all that apply):
 
III Tributary waters: linear feet width (ft).

III Other non-wetland waters: acres.
 

Identify type(s) of waters: 

3.	 Non-RPWs8 that flow directly or indirectly into TNWs. 
III	 Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section III.C. 

Provide estimates for jurisdictional waters within the review area (check all that apply):

III Tributary waters: linear feet width (ft).

III Other non-wetland waters: acres.
 

Identify type(s) of waters: 

4.	 Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
 
III Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.


III Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section III.D.Z, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

III Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section III.B and rationale in Section III.D.Z, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5.	 Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
III	 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III.e. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6.	 Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
(II	 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section III.C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7.	 Impoundments of jurisdictional waters.9
 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
 
111 Demonstrate that impoundment was created from "waters of the U.S.," or
 
111 Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
 
III Demonstrate that water is isolated with a nexus to commerce (see E below).
 

E.	 ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLy):IO 
x which are or could be used by interstate or foreign travelers for recreational or other purposes. 

.......•.•.•.••.. from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.
 
. ,.	 which are or could be used for industrial purposes by industries in interstate commerce.
 

Interstate isolated waters. Explain: .
 
..... 
k. Other factors. Explain: .I
Identify water body and summarize rationale supporting determination: 

8See Footnote # 3.
 
9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook.
 
10 Prior to asserting or declining CWAjurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.
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Provide estimates for jurisdictional waters in the review area (check all that apply): 

•.'....."...• :. Tributary waters: linear feet width (ft).

IIiI Other non-wetland waters: acres.
 

Identify type(s) of waters:
 
Wetlands: acres.
 

F.	 NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
IIiI If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements. 
II Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.

D	 Prior to the Jan 200 I Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

1IiI.· Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain:
 
II

• 

Other: (explain, ifnot covered above):
 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis ofjurisdiction is the MBR
 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
 
judgment (check all that apply):
 
IIJ. Non-wetland waters (i.e., rivers, streams): linear feet width (ft).
 
iN. Lakes/ponds: acres.
 

·..•....... Other non-wetland waters: acres. List type of aquatic resource:
 
.!Iii	 Wetlands: acres.l
Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such 
a finding is required for jurisdiction (check all that apply): 
• Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).

II Lakes/ponds: acres.
 

I;;.·;.... Other no~-wetland waters: acres. List type of aquatic resource:
 
NT • Wetlands. acres.
 

SECTION IV: DATA SOURCES. 

A.	 SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below): 
•.•	 Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
•	 Data sheets prepared/submitted by or on behalf of the applicant/consultant.
 

D Office concurs with data sheets/delineation report.
 
D Office does not concur with data sheets/delineation report.
 

I	 ~~;~~~~~~IT~;!f ~~E:I~:i:C Atlas: 
D USGS NHD data.
 
D USGS 8 and 12 digit HUC maps.
 ·....•.'..... .•	 ~sSD~~~~;~~h~~::~e~t"~~~~~~i~~a~e~i~~a;O~a~~~~~?t~~~:POINT, TEXAS.1J.'.'.•.. ·

•	 National wetlands inventory map(s). Cite name: 
State/Local wetland inventory map(s): i.. 

fI	 f~~y~I~;~~i~ Elevation is: (National Geodectic Vertical Datum of 1929)
 
[I Photographs: D Aerial (Name & Date):
 

or D Other (Name & Date):


I	 ;::~:~~=~~r;;~;~ ~:~~:" of ~pon" I,"~ 
[I	 Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 
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APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This fonn should be completed by following the instructions provided in Section IV of the JD Fonn Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A.	 REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 3-6-07 

B.	 DISTRICT OFFICE, FILE NAME, AND NUMBER: CESWG, SWG-2007-I485 TRINITY CONSERVATION DISTRICT 

C.	 PROJECT LOCATION AND BACKGROUND INFORMATION: 
State:TEXAS County/parish/borough: CHAMBERS City: 
Center coordinates of site (tat/long in degree decimal fonnat): Lat. 29.5314° If, Long. 94.7699° Il. 

Universal Transverse Mercator: NAD 27: Z 15, 328484E, 3267986N 
Name of nearest waterbody: EAST GALVESTON BAY 

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: EAST GALVESTON BAY 
Name of watershed or Hydrologic Unit Code (HUC): 12040202 EAST GALVESTON BAY 
I8J	 Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
Ii	 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a 

different JD fonn. 

D.	 REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLy):
1'1 Office (Desk) Determination. Date: 3-6-08 
It Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A.	 RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There 11111 "navigable waters ofthe U.s." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. [Required]

II	 Waters subject to the ebb and flow of the tide. 
It	 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B.	 CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There III "waters ofthe U.S." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1.	 Waters of the U.S. 
a.	 Indicate presence of waters of U.S. in review area (check all that apply): I


II TNWs, including territorial seas
 
I8J Wetlands adjacent to TNWs

Ii Relatively pennanent waters2 (RPWs) that flow directly or indirectly into TNWs
 
• Non-RPWs that flow directly or indirectly into TNWs
 
II Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
 
II Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
 
II Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
 
• Impoundments ofjurisdictional waters
 
II Isolated (interstate or intrastate) waters, including isolated wetlands
 

b.	 Identify (estimate) size of waters of the U.S. in the review area:
 
Non-wetland waters: linear feet: width (ft) and/or acres.
 
Wetlands: 1.6 acres.
 

c. Limits (boundaries) of jurisdiction based on: BII.IIIIIIIBI'111
 
Elevation of established OHWM (if known):
 

2.	 Non-regulated waters/wetlands (check if applicable):3
II Potentially jurisdictional waters and/or wetlands were assessed within the review area and detennined to be not jurisdictional. 

Explain: 

I Boxes checked below shall be supported by completing the appropriate sections in Section III below.
 
2 For purposes of this fonn, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally"
 
(e.g., typically 3 months).
 
3 Supporting documentation is presented in Section IILF.
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SECTION III: CWA ANALYSIS 

A.	 TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section IILA.I and Section III.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.I and 2 
and Section III.D.I.; otherwise, see Section III.B below. 

1.	 TNW
 
Identify TNW: EAST GALVESTON BAY.
 

Summarize rationale supporting detennination: EAST GALVSTON BAY IS A NATURAL WATERBODY SUBJECT TO THE 
EBB AND FLOW OF TIDE.. 

2.	 Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": THE SUBJECT SITE MEETS THE CRITERIA SET 

FORTH IN THE 1987 DELINEATION MANUAL TO BE CLASSIFIED AS A WETLAND AND IS LOCATED WITHIN THE 100 YEAR 
FLOODPLAIN OF EAST GALVESTON BAY. 

B.	 CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.I for 
the tributary, Section IILB.2 for any onsite wetlands, and Section IILB.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below. 

I.	 Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i)	 General Area Conditions:
 
Watershed size:
 
Drainage area:
 
Average annual rainfall: inches
 
Average annual snowfall: inches
 

(Ii)	 Physical Characteristics: 
(a)	 Relationship with TNW:o Tributary flows directly into TNW. 

o Tributary flows through 11111 tributaries before entering TNW. 

Project waters are river miles from TNW.
 
Project waters are river miles from RPW.
 
Project waters are aerial (straight) miles from TNW.
 
Project waters are aerial (straight) miles from RPW.
 
Project waters cross or serve as state boundaries. Explain:
 

4 Note that the Instructional Guidebook contains additional infonnation regarding swales, ditches, washes, and erosional features generally and in the arid 
West. 
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Identify flow route to TNW5
: 

Tributary stream order, ifknown: 

(b)	 General Tributarv Characteristics (check all that apply): 
Tributary is: D Natural 

D Artificial (man-made). Explain: 
D Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth:~~t 
Average side slopes: m~;•. 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands D Concrete 
D Cobbles D Gravel DMuck 
D Bedrock D Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
 
Presence of run/riffie/pool complexes. Explain:
 
Tributary geometry: I~'td
 
Tributary gradient (approximate average slope): %
 

(c)	 Flow: 
Tributary provides for: _ 
Estimate average number of fl~w events in review area/year: __ 

Describe flow regime: 
Other information on duration and volume: 

Surface flow is: m••,I. Characteristics: 

Subsurface flow: _. Explain findings: 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed and banks 
o OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank D the presence of litter and debris 
D changes in the character of soil D destruction of terrestrial vegetation 
D shelving D the presence of wrack line 
D vegetation matted down, bent, or absent D sediment sorting 
D leaflitter disturbed or washed away D scour 
D sediment deposition D multiple observed or predicted flow events 
D water staining D abrupt change in plant community o other (list): 

D Discontinuous OHWM.7 Explain: 

Iffactors other than the OHWM were used to determine lateral extent ofCWAjurisdiction (check all that apply): 
III High Tide Line indicated by: III Mean High Water Mark indicated by:
 

D oil or scum line along shore objects D survey to available datum;
 
D fine shell or debris deposits (foreshore) D physical markings;
 
D physical markings/characteristics D vegetation lines/changes in vegetation types.
 
D tidal gauges
 
D other (list):
 

(iii)	 Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 

Explain: 
Identify specific pollutants, ifknown: 

5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.
 
6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is umelated to the waterbody's flow
 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.
 
7Ibid.
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(iv) Biological Characteristics.	 Channel supports (check all that apply):

D Riparian corridor. Characteristics (type, average width):
 
D Wetland fringe. Characteristics:
 
D Habitat for:
 

D Federal1y Listed species. Explain findings:
 
D Fish/spawn areas. Explain findings:
 
D Other environmentally-sensitive species. Explain findings:
 
D Aquatic/wildlife diversity. Explain findings:
 

2.	 Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i)	 Physical Characteristics: 
(a)	 General Wetland Characteristics: 

Properties:
 
Wetland size: acres
 
Wetland type. Explain:
 
Wetland quality. Explain:
 

Project wetlands cross or serve as state boundaries. Explain: 

(b)	 General Flow Relationship with Non-TNW:
 
Flow is: •••. Explain:
 

Surface flow is: ~i.JII
 
Characteristics:
 

Subsurface flow: I11III. Explain findings:
 
D Dye (or other) test performed:
 

(c)	 Wetland Adjacency Determination with Non-TNW:

D Directly abutting
 
o Not directly abutting 

o Discrete wetland hydrologic connection. Explain: 
o Ecological connection. Explain: 
o Separated by bermlbarrier. Explain: 

(d)	 Proximity (Relationship) to TNW
 
Project wetlands are river miles from TNW.
 
Project waters are aerial (straight) miles from TNW.
 
Flow is from:
 
Estimate approximate location of wetland as within the floodplain.
 

(ii)	 Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain:
 
Identify specific pollutants, ifknown:
 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
o	 Riparian buffer. Characteristics (type, average width): . 
o	 Vegetation type/percent cover. Explain: 
o	 Habitat for: 

o Federally Listed species. Explain findings: 
o Fish/spawn areas. Explain findings: 
o Other environmentally-sensitive species. Explain findings: 
o Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all.wetland.s adja~ent to the tri~utary (i~ an1:..L w~ .,.'~•..•...•	 .

All wetland(s) being conSIdered In the cumulattve analYSIS: 1iI1I~
 
Approximately ( ) acres in total are being considered in the cumulative analysis.
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For each wetland, specify the following: 

Directly abuts? (YIN) Size (in acres) Directly abuts? (YIN) Size (in acres) 

Summarize overall biological, chemical and physical functions being performed: 

C.	 SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
•	 Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and Iifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1.	 Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings ofpresence or absence of significant nexus below, based on the tributary itself, then go to Section IILD: 

2.	 Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section IILD: 

3.	 Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section m.D: 

D.	 DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERSIWETLANDS ARE (CHECK ALL 
THAT APPLy): 

1.	 TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 

_ ::~ds adja~~::;:~Ws: l~i~~~~:), Or, acres. 

2.	 RPWs that flow directly or indirectly into TNWs. 
III Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 

tributary is perennial: 
1'1 Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are 

jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows 
seasonally: 
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Provide estimates for jurisdictional waters in the review area (check all that apply):
 

II•'· Tributary waters: width (ft).
.• ••. ......	 linear feet
 
II Other non-wetland waters: acres.
 

Identify type(s) of waters:
 

3.	 Non-RPWs8 that flow directly or indirectly into TNWs. 
II Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section III.e. 

Provide estimates for jurisdictional waters within the review area (check all that apply):

II Tributary waters: linear feet width (ft).

II Other non-wetland waters: acres.
 

Identify type(s) of waters: 

4.	 Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
 
II Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.


II Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section II1.D.Z, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

II Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section m.B and rationale in Section III.D.Z, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5.	 Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
II Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW arejurisidictional. Data supporting this 
conclusion is provided at Section II1.e. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6.	 Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
II Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section II1.e. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7.	 Impoundments of jurisdictional waters.'
 
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
 
II Demonstrate that impoundment was created from "waters of the U.S.," or

II Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
 
II Demonstrate that water is isolated with a nexus to commerce (see E below).
 

E.	 ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLy):10 

1·.·.···.·.·.. •... which are or could be used by interstate or foreign travelers for recreational or other purposes. 
•	 from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.
 
:'. which are or could be used for industrial purposes by industries in interstate commerce.
 
L Interstate isolated waters. Explain: .
 
. Other factors. Explain: . 

Identify water body and summarize rationale supporting determination: 

8See Footnote # 3.
 
9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook.
 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.
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Provide estimates for jurisdictional waters in the review area (check all that apply):

FI Tributary waters: linear feet width (ft).

I:iJ Other non-wetland waters: acres.
 

Identify type(s) of waters:
 
III Wetlands: acres.
 

F.	 NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
II If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements.
FI Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

D Prior to the Jan 200 I Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR).
rm Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain:


lit Other: (explain, ifnot covered above):
 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis ofjurisdiction is the MBR
 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
 
judgment (check all that apply):
l!J Non-wetland waters (i.e., rivers, streams): linear feet width (ft).

I:iJ Lakes/ponds: acres.
 
II Other non-wetland waters: acres. List type of aquatic resource:
 
II Wetlands: acres.
 

I, 
Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such
 
a finding is required for jurisdiction (check all that apply):

II Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).
 

Lakes/ponds: acres.
 
•.• Other non-wetland waters: acres. List type of aquatic resource:
 
11.1 Wetlands: acres.
 

SECTION IV: DATA SOURCES. 

A.	 SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below):
II Maps, plans, plots or plat submitted by or on behalf ofthe applicant/consultant:
III Data sheets prepared/submitted by or on behalf of the applicant/consultant.

D Office concurs with data sheets/delineation report.

D Office does not concur with data sheets/delineation report.
 

.i.k g~~:::~i~~~~~:~e~:' t;~~~rps: 

.#	 U.S. Geological Survey Hydrologic Atlas:I o USGS NHD data. 
o USGS 8 and 12 digit HUC maps.
••.'.. .•..•.•.····..·......•... U.S. Geological Survey map(s). Cite scale & quad name: Smith Point, Texas; 1:50000.
 

. USDA Natural Resources Conservation Service Soil Survey. Citation: 
National wetlands inventory map(s). Cite name: Smith Point, Texas.I.·.·········· State/Local wetland inventory map(s):
 

'. FEMNFIRM maps: Chambers County, TX Panels 467 and 469 of 555.
 
',. 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)

II Photographs: ~ Aerial (Name & Date): as submitted by applicant.
 

or ~ Other (Name & Date): as submitted by applicant.
 

I
11.1	 Previous determination(s). File no. and date of response letter: 
11.1 Applicable/supporting case law:

Ii Applicable/supporting scientific literature:

Ii Other information (please specify):
 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 
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APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A.	 REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 2/28/08 

B.	 DISTRICT OFFICE, FILE NAME, AND NUMBER: CESWG-SWG-2007-1042 

C.	 PROJECT LOCATION AND BACKGROUND INFORMATION: 
State:TX County/parishlborough: Trinity City: Trinity 
Center coordinates of site (lat/long in degree decimal format): Lat. 30.9346° I, Long. -95.2552° I. 

Universal Transverse Mercator:
 
Name of nearest waterbody: Lake Livingston
 

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Lake Livingston 
Name of watershed or Hydrologic Unit Code (HUe): 12040 I03 
II	 Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
II	 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc... ) are associated with this action and are recorded on a 

different JD form. 

D.	 REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):m Office (Desk) Determination. Date: 2/28/08
iii Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A.	 RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There II "navigable waters a/the U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the review 
area. [Required]

II	 Waters subject to the ebb and flow of the tide. 
m Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: This waterbody is listed on the USACE Galveston District Navigable Waters within the Galveston District Regulatory 
Boundaries table as being subject to Section 10 of the Rivers and Harbors Act of 1899. 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters a/the U.S." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1.	 Waters of the U.S. 
a.	 Indicate presence of waters of U.S. in review area (check all that apply): I


II TNWs, including territorial seas
 
II Wetlands adjacent to TNWs
 
iii Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs
 
II Non-RPWs that flow directly or indirectly into TNWs
 
III Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
 
iii Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
 
Ill,.•. Wetlands adjacent. to .no?-!.U'Ws that flow directly or indirectly into TNWs
 .•.•. :. 
[]I Impoundments ofJunsdlctIonal waters 
.EI Isolated (interstate or intrastate) waters, including isolated wetlands 

b.	 Identify (estimate) size of waters of the U.S. in the review area:
 
Non-wetland waters: linear fc;:et: width (ft) and/or 0.09 acres.
 
Wetlands: acres.
 

c. Limits (boundaries) of jurisdiction based on: 1II§!i!I[~IIIIIII!;
 
Elevation of established OHWM (if known): 6'.
 

2.	 Non-regulated waters/wetlands (check if applicable):J 
[]I	 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be notjurisdictionaI. 

Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below.
 
2 For purposes of this fonn, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally"
 
(e.g., typically 3 months).
 
J Supporting documentation is presented in Section IlI.F.
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SECTION III: CWA ANALYSIS 

A.	 TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section III.A.1 and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.1 and 2 
and Section III.D.l.; otherwise, see Section III.B below. 

1.	 TNW
 
Identify TNW: Lake Livingston.
 

Summarize rationale supporting determination: This waterbody is listed on the USACE Galveston District Navigable Waters within 
the Galveston District Regulatory Boundaries table as being subject to Section 10 of the Rivers and Harbors Act of 1899. 

2.	 Wetland adjacent to TNW
 
Summarize rationale supporting conclusion that wetland is "adjacent"':
 

B.	 CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section I1J.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter oflaw. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.1 for 
the tributary, Section III.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below. 

1.	 Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i)	 General Area Conditions: 
Watershed size:
 
Drainage area:
 
Average annual rainfall: inches
 
Average annual snowfall: inches
 

(ii)	 Physical Characteristics: 
(a)	 Relationship with TNW: 

o Tributary flows directly into TNW. 
o Tributary flows through _ tributaries before entering TNW. 

Project waters are river miles from TNW.
 
Project waters are river miles from RPW.
 
Project waters are aerial (straight) miles from TNW.
 
Project waters are aerial (straight) miles from RPW.
 
Project waters cross or serve as state boundaries. Explain:
 

Identify flow route to TNW5
: 

4 Note that the Instructional Guidebook contains additional infonnation regarding swales, ditches, washes, and erosional features generally and in the arid
 
West.
 
S Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.
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Tributary stream order, ifknown: 

(b)	 General Tributary Characteristics (check all that apply): 
Tributary is:	 D Natural 

D Artificial (man-made). Explain: 
D Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: lIJ~jllJl. 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands D Concrete 
D Cobbles D Gravel DMuck 
D Bedrock D Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
 
Presence of run/riffle/I?0ol. c?~plexes. Explain:
 
Tributary geometry: ditliilJ
 
Tributary gradient (approximate average slope): %
 

(c)	 Flow: 
Tributary provides for: ... 
Estimate average number of flow events in review area/year: mil. 

Describe flow regime: 
Other information on duration and volume: 

Surface flow is: •••. Characteristics: 

Subsurface flow: _I. Explain findings: 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed and banks 
D OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank D the presence of litter and debris 
D changes in the character of soil D destruction ofterrestrial vegetation 
D shelving D the presence of wrack line 
D vegetation matted down, bent, or absent D sediment sorting 
D leaf litter disturbed or washed away D scour 
D sediment deposition D multiple observed or predicted flow events 
D water staining D abrupt change in plant community 
D other (list): 

o Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply): 
II High Tide Line indicated by: II Mean High Water Mark indicated by: 

D oil or scum line along shore objects D survey to available datum; 
o fine shell or debris deposits (foreshore) D physical markings;
 
D physical markings/characteristics D vegetation lines/changes in vegetation types.
 
D tidal gauges
 
D other (list):
 

(iii)	 Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 

Explain: 
IdentifY specific pollutants, ifknown: 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid. 
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For each wetland, specify the following: 

Directly abuts? (YIN) Size (in acres) Directly abuts? (YIN) Size (in acres) 

Summarize overall biological, chemical and physical functions being performed: 

C.	 SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
•	 Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1.	 Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itsel f, then go to Section m.D: 

2.	 Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section m.D: 

3.	 Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section m.D: 

D.	 DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERSIWETLANDS ARE (CHECK ALL 
THAT APPLY): 

1.	 TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
• TNWs: . linear feet width (ft), Or, 0.09 acres.
 
11 Wetlands adjacent to TNWs: acres.
 

2.	 RPWs that flow directly or indirectly into TNWs. 
11 Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 

tributary is perennial: 
11 Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are 

jurisdictional. Data supporting this conclusion is provided at Section m.B. Provide rationale indicating that tributary flows 
seasonally: 
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Provide estimates for jurisdictional waters in the review area (check all that apply):
 
II Tributary waters: linear feet width (ft).

II Other non-wetland waters: acres.
 

Identify type(s) of waters: 

3.	 Non-RPWs8 that flow directly or indirectly into TNWs. 
IiI	 Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section III.C. 

Provide estimates for jurisdictional waters within the review area (check all that apply):

II Tributary waters: linear feet width (ft).

IiI Other non-wetland waters: acres.
 

Identify type(s) of waters: 

4.	 Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
 
II Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.


IiI Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

IiI Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5.	 Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
II Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section IILC. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6.	 Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
IiI	 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section IILC. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7.	 Impoundments of jurisdictional waters.9
 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
 
•	 Demonstrate that impoundment was created from "waters of the U.S.," or
 ··.··.•··•·.. Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
 
i%·	 Demonstrate that water is isolated with a nexus to commerce (see E below). I

E.	 ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLy):IO
18 which are or could be used by interstate or foreign travelers for recreational or other purposes. 
II from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
II which are or could be used for industrial purposes by industries in interstate commerce. I	 ~:~~t;~~t~~~at;;'p7~~s. EX~lain: . 

Identify water body and summarize rationale supporting determination: 

8See Footnote # 3.
 
9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook.
 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.
 

7 



Provide estimates for jurisdictional waters in the review area (check all that apply):
 
[RJ Tributary waters: linear feet width (ft).

iii Other non-wetland waters: acres.
 

Identify type(s) of waters:
 
iii Wetlands: acres.
 

F.	 NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
[RJ If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements. 
iii Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.

D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR).
 II ~~t:s(~~~~:n~~~~~::~~;:f~=~e~exus" standard, where such a finding is required for jurisdiction. Explain:
 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis ofjurisdiction is the MBR
 
factors (Le., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
 
judgment (check all that apply):

iii Non-wetland waters (i.e., rivers, streams): linear feet width (ft).
 
[RJ Lakes/ponds: acres.

II Other non-wetland waters: acres. List type of aquatic resource:
 
II Wetlands: acres.
 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such
 
a finding is required for jurisdiction (check all that apply):

III Non-wetland waters (Le., rivers, streams): linear feet, width (ft).
·,· Lakes/ponds: acres.
 
i.. Other non-wetland waters: acres. List type of aquatic resource:
 
Ii Wetlands: acres.
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SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below):
 
_.:................. Maps, plans, plots or plat s~bmitted by or on behalf of the ~pplicant/consultant:
 
[RJ Data sheets prepared/submItted by or on behalf of the applIcant/consultant.
 

D Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report.
 

Ii Data sheets prepared by the Corps:
 
iii Corps navigable waters' study:
 e U.s. Geological Survey Hydrologic Atlas:


D USGS NHD data. 
t8I USGS 8 and 12 digit HUC maps.
 

III U.S. Geological Survey map(s). Cite scale & quad name:Trinity East 1:200,000.
 
II USDA Natural Resources Conservation Service Soil Survey. Citation:
 
iii National wetlands inventory map(s). Cite name:
 I	 ~~~~~~e~:~: inventory map(s): 

III 1OO-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)

Ii Photographs: D Aerial (Name & Date):
 

or D Other (Name & Date):

III Previous determination(s). File no. and date of response letter:
 
III Applicable/supporting case law:
 
iii Applicable/supporting scientific literature:
 
II Other information (please specify):
 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 
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~	 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain: Stream #] 0 crosses the brine disposal pipeline corridor lateral between MP 0.48-0.49 (Wetland Report Part 
II). According to the National Hydrography Dataset (NHD) and field survey, stream #10 is an unnamed canal/ditch 
which crosses the survey corridor 0.63 mile from the Lower Neches Valley Authority Canal (LNVA). Stream #]0, a 
man-made canal over an upland, is used to transport irrigation water from the LNVA Canal to the rice fields. Stream 
#10 .does not have a surface hydrologic connection to a navigable water «Attached Figure 1 and Photo). 



SECTION III: CWA ANALYSIS 

A.	 TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section IILA.1 and Section III.D.1. only; ifthe aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.1 and 2 
and Section IILD.1.; otherwise, see Section III.B below. 

1.	 TNW
 
Identify TNW:
 

Summarize rationale supporting determination: 

2.	 Wetland adjacent to TNW
 
Summarize rationale supporting conclusion that wetland is "adjacent":
 

B.	 CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.! for 
the tributary, Section III.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below. 

1.	 Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i)	 General Area Conditions:
 
Watershed size:
 
Drainage area:
 
Average annual rainfall: inches
 
Average annual snowfall: inches
 

(Ii)	 Physical Characteristics: 
(a)	 Relationship with TNW: 

D Tributary flows directly into TNW. 
[gI Tributary flows through gtributaries before entering TNW. 

Project waters are river miles from TNW.
 
Project waters are river miles from RPW.
 
Project waters are aerial (straight) miles from TNW.
 
Project waters are aerial (straight) miles from RPW.
 
Project waters cross or serve as state boundaries. Explain:
 

Identify flow route to TNW5
:
 

Tributary stream order, ifknown: order.
 

4 Note that the Instructional Guidebook contains additional infonnation regarding swales, ditches, washes, and erosional features generally and in the arid
 
West.
 
S Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tnbutary b, which then flows into TNW.
 



(b)	 General Tributary Characteristics (check all that apply): 
Tributary is:	 D Natural 

D Artificial (man-made). Explain: 
D Manipulated (man-altered). Explain: Stream #7 has been rectified (channelized), spoil bank is 

present.. 

Tributary properties with respect to top of bank (estimate):
 
Average width: feet
 
Average depth: feet
 
Average side slopes: 111~lllmi§t.
 

Primary tributary substrate composition (check all that apply):
 
D Silts D Sands D Concrete
 
D Cobbles D Gravel DMu~k
 

D Bedrock D Vegetation. Type/% cover: Riparian
 
D Other. Explain:
 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
 
Presence of run/rime/pool complexes. Explain:
 
Tributary geometry: li~llj§i
 
Tributary gradient (approximate average slope): %
 

(c)	 Flow:
 
Tributary provides for: Illllii
 
Estimate average number of flow events in review area/year: 1l11~1!1#'I(t
 

Describe flow regime:
 
Other information on duration and volume:
 

Surface flow is: IIU;~II[~~. Characteristics: 

Subsurface flow: I!~llllli[t. Explain findings:
 
D Dye (or other) test performed:
 

Tributary has (check all that apply):
 
D Bed and banks
 
D OHWM6 (check all indicators that apply):
 

D clear, natural line impressed on the bank D the presence of litter and debris 
D changes in the character of soil D destruction of terrestrial vegetation 
D shelving D the presence of wrack line 
D vegetation matted down, bent, or absent D sediment sorting 
D leaf litter disturbed or washed away D scour 
D sediment deposition D multiple observed or predicted flow events 
D water staining D abrupt change in plant community 
D other (list): 

D Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply): 
High Tide Line indicated by: Mean High Water Mark indicated by: 

D oil or scum line along shore objects D survey to available datum; 
D fine shell or debris deposits (foreshore) D physical markings; 
D physical markings/characteristics D vegetation lines/changes in vegetation types. 
D tidal gauges 
D other (list): 

(iii)	 Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 

Explain: Clear, no water quality available.
 
Identify specific pollutants, ifknown:
 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7lbid. 





For each wetland, specify the following: 

Directly abuts? (YIN) Size (in acres) Directly abuts? (YIN) Size (in acres) 

Summarize overall biological, chemical and physical functions being performed: 

C.	 SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount ofpollutants or flood waters reaching a TNW? 
•	 Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1.	 Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section Ill.D: 

2.	 Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

3.	 Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section III.D: 

D.	 DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERSIWETLANDS ARE (CHECK ALL 
THAT APPLY): 

1.	 TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
 
TNWs: linear feet width (ft), Or, acres.
 
Wetlands adjacent to TNWs: acres.
 

2.	 RPWs that flow directly or indirectly into TNWs. 
Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 
tributary is perennial: 

Tributaries of TNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are 
jurisdictional. Data supporting this conclusion is provided at Section Ill.B. Provide rationale indicating that tributary flows 
seasonally: 



Provide estimates for jurisdictional waters in the review area (check al1 that apply):
 
III Tributary waters: linear feet width (ft).

III Other non-wetland waters: acres.
 

Identify type(s) of waters: 

3.	 Non-RPWs8 that flow directly or indirectly into TNWs. 
III,	 Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section II1.e. 

Provide estimates for jurisdictional waters within the review area (check al1 that apply):
 
III Tributary waters: linear feet width (ft).

III Other non-wetland waters: acres.
 

Identify type(s) of waters: 

4.	 Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
 
III Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.


III Wetlands directly abutting an RPW where tributaries typical1y flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section II1.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section II1.B and rationale in Section 1II.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5.	 Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
III	 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section 1I1.e. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6.	 Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
III	 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section 1I1.e. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7.	 Impoundments of jurisdictional waters.9
 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
 
III, Demonstrate that impoundment was created from "waters of the U.S.," or
 
III Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
 
III Demonstrate that water is isolated with a nexus to commerce (see E below).
 

E.	 ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY):10
III which are or could be used by interstate or foreign travelers for recreational or other purposes. 
III from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
,III which are or could be used for industrial purposes by industries in interstate commerce. 
III Interstate isolated waters. Explain:
III Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 

'See Footnote # 3.
 
9 To complete the analysis refer to the key in Section IILD.6 of the Instructional Guidebook.
 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.
 



Provide estimates for jurisdictional waters in the review area (check all that apply):
 
Tributary waters: linear feet width (ft).
 
Other non-wetland waters: acres.
 

Identify type(s) of waters:
 
Wetlands: acres.
 

F.	 NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
Ii If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements. 
Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 
D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 

"Migratory Bird Rule" (MBR). 
l2!I	 Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: stream #10 is a 

man-made canal/ditch over an upland, which crosses the survey corridor 0.8 mile from the Lower Neches Valley Authority 
Canal (LNVA). This canal is used to transport irrigation water from the LNVA Canal to the rice fields. Stream #10 does 
not have a surface hydrologic connection to a navigable water. 

Ii	 Other: (explain, ifnot covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis ofjurisdiction is the MBR
 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
 
judgment (check all that apply):
 
D Non-wetland waters (i.e., rivers, streams): linear feet width (ft).
 
D Lakes/ponds: acres.
 
liil Other non-wetland waters: acres. List type of aquatic resource:
 
Ii Wetlands: acres.
 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such
 
a finding is required for jurisdiction (check all that apply):
 
~ Non-wetland waters (i.e., rivers, streams): linear feet, 25 feet width (ft).
 
D Lakes/ponds: acres.
 
D Other non-wetland waters: acres. List type of aquatic resource:
 
g Wetlands: acres.
 

SECTION IV: DATA SOURCES. 

A.	 SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below): 
~ Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
1m Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

~ Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report.
 

III Data sheets prepared by the Corps:
 
g Corps navigable waters' study:
 
l2!I U.S. Geological Survey Hydrologic Atlas:
 

r8J USGS NHD data. 
D USGS 8 and 12 digit HUC maps. 

~ U.S. Geological Survey map(s). Cite scale & quad name: 7.5 Minute Series (Topographic) Quadrangle, Beaumont East, Texas. 
1:1 USDA Natural Resources Conservation Service Soil Survey. Citation:U.S. Department of Agriculture National Resource
 
Conservation Service. 2007. Soil Survey Geographic (SSURGO) Database for Jefferson County, Texas. U.S. Department of
 
Agriculture, Soil Conservation Service. June 2006. Soil Survey of Jefferson County, Texas.
 
l2!I National wetlands inventory map(s). Cite name:United States Fish and Wildlife Service (USFWS). 2007. Wetland Geodatabase.
 
Accessed March 2007. http://www.esri.comllibrary/whitepapers/pdfs/shapefile.pdf.

II StatelLocal wetland inventory rnap(s):
 
1m FEMA/FIRM rnaps:Federal Emergency Management Agency (FEMA) Q3 Flood Data. 2007. Accessed March 2007.
 
http://www.esri.comldata/download/fema/index.html. Panel # 4803850165C, Quad: 30094-AI, Zone X.
 
III 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
 
~ Photographs: r8J Aerial (Name & Date): USGS 2004 Digital Ortho Quarter Quadrangle, Beaumont East, Texas.
 

or r8J Other (Name & Date): Applicant purchased Digital Aerial Imagery from November 2006.
 
Previous determination(s). File no. and date of response letter:
 
Applicable/supporting case law:
 
Applicable/supporting scientific literature:
 



EEl Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 
Data forms, photographic documentation, maps, and GPS survey data for Stream #10 are documentated in: 
Applicant: Golden Triangle Storage 
Project: Golden Triangle Storage Project 
USACE File: SWG-2007-847 
Wetland Report Part II: "Waters of the USlncluding Wetlands Identification and Delineation for the Golden Triangle Storage (GTS) 

Project". 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A.	 REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 1115/08
 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:
 
Galveston District, Golden Triangle Storage Project-Wetland Report Part II, SWG-2007-847, Stream #4
 

C.	 PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: Texas County/parishlborough: Jefferson City: Beaumont 
Center coordinates of site (lat/long in degree decimal format): Lat. 30.0251600 Long. 94.070001 0 

Universal Transverse Mercator: NAD83 UTM Zone 15N meters: 
Northing: 3,322,055.4; Easting: 396,823.9 

Name ofnearest waterbody: Lower Neches Valley Authority (LNVA) Canal 

Name ofnearest Traditional Navigable Water (TNW) into which the aquatic resource flows: None 
Name of watershed or Hydrologic Unit Code (HUC): Sabine Lake, Texas and Louisiana, 12040201 
~	 Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
IZ!!l	 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a 

different JD form. 

D.	 REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
III Office (Desk) Determination. Date: 1/15/08 
IZ!!l Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A.	 RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There "navigable waters ofthe u.s." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. [Required] 

IZ!!l	 Waters subject to the ebb and flow of the tide. 
LJ	 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B.	 CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters ofthe u.s." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1.	 Waters of the U.S. 
a.	 Indicate presence of waters of U.S. in review area (check all that apply): 1
 

IZ!!l TNWs, including territorial seas
 
IZ!!l Wetlands adjacent to TNWs
 
IZ!!l Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs
 
IZ!!l Non-RPWs that flow directly or indirectly into TNWs
 
LJ Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
 
LJ Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
 
LJ Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
 
IZ!!l Impoundments ofjurisdictional waters
 
11 Isolated (interstate or intrastate) waters, including isolated wetlands
 

b.	 Identify (estimate) size of waters ofthe U.S. in the review area:
 
Non-wetland waters: linear feet: width (ft) and/or acres.
 
Wetlands: acres.
 

c. Limits (boundaries) of jurisdiction based on: rJJ;~IMIPj:.]jc~~lle.
 

Elevation of established OHWM (ifknown):
 

2.	 Non-regulated waters/wetlands (check if applicable):) 

I Boxes checked below shall be supported by completing the appropriate sections in Section II! below.
 
2 For purposes of this fonn, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally"
 
(e.g., typically 3 months).
 
3 Supporting documentation is presented in Section III.F.
 



~	 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain: Stream #4 crosses the freshwater and natural gas pipeline corridor between MP 0.25-0.26 (Wetland Report 
Part II). Stream #4 is a man-made canal located between levees, created to divert water into a man-made pond. 
Stream #4 is not included in the National Hydrography Dataset- NHD. The area where Stream #4 is located is 
mapped by the USGS as a topography depression between two levees. Stream #4 is outside the 100- and 500-year 
floodplains and it does not have a surface hydrologic connection to a navigable water (Attached Figure 1 and Photo). 



SECTION III: CWA ANALYSIS 

A.	 TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section III.A.1 and Section III.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.1 and 2 
and Section III.D.1.; otherwise, see Section III.B below. 

1.	 TNW
 
Identify TNW:
 

Summarize rationale supporting detennination: 

2.	 Wetland adjacent to TNW
 
Summarize rationale supporting conclusion that v/etland is "adjacent":
 

B.	 CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section III.D.2. lethe aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. lethe tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.l for 
the tributary, Section III.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below. 

1.	 Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i)	 General Area Conditions:
 
Watershed size:
 
Drainage area:
 
Average annual rainfall: inches
 
Average annual snowfall: inches
 

(ii)	 Physical Characteristics: 
(a)	 Relationship with TNW: o Tributary flows directly into TNW.
 

I:2J Tributary flows through ~ tributaries before entering TNW.
 

Project waters are river miles from TNW.
 
Project waters are river miles from RPW.
 
Project waters are aerial (straight) miles from TNW.
 
Project waters are aerial (straight) miles from RPW.
 
Project waters cross or serve as state boundaries. Explain:
 

Identify flow route to TNW5
:
 

Tributary stream order, if known: order.
 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid
 
West.
 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.
 



(b)	 General Tributary Characteristics (check all that apply): 
Tributary is:	 D Natural 

D Artificial (man-made). Explain: 
D Manipulated (man-altered). Explain: Stream #7 has been rectified (channelized), spoil bank is 

present.. 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: ~j~f~J!i!j$J. 

Primary tributary substrate composition (check all that apply): 
~ Silts D Sands D Concrete 
D Cobbles D Gravel DMuck 
D Bedrock D Vegetation. Type/% cover: Riparian 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
 
Presence of run/riffle/pool complexes. Explain:
 
Tributary geometry: i!SI~IIJ~t
 
Tributary gradient (approximate average slope): %
 

(c)	 Flow: 
Tributary provides for: iflill~li~t 
Estimate average number of events in review area/year: lt~lfljli,~1 

Describe flow regime: 
Other information on duration and volume: 

Surface flow is: pi~ktjsi. Characteristics: 

Subsurface flow: ~i¢K;I:..isl Explain findings: 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed and banks 
D OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank D the presence of litter and debris 
D changes in the character of soil D destruction of terrestrial vegetation 
D shelving D the presence of wrack line 
D vegetation matted down, bent, or absent D sediment sorting 
D leaflitter disturbed or washed away D scour 
D sediment deposition D multiple observed or predicted flow events 
D water staining D abrupt change in plant community 
D other (list): 

D Discontinuous OHWM.7 Explain: 

Iffactors other than the OHWM were used to determine lateral extent ofCWAjurisdiction (check all that apply): 
High Tide Line indicated by: .1EIl· Mean High Water Mark indicated by: 

D oil or scum line along shore objects D survey to available datum; 
D fine shell or debris deposits (foreshore) D physical markings; 
D physical markings/characteristics D vegetation lines/changes in vegetation types. 
D tidal gauges 
D other (list): 

(iii)	 Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 

Explain: Clear, no water quality available. 
Identify specific pollutants, if known: 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow
 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.
 
?Ibid.
 



(iv) Biological Characteristics. Channel supports (check all that apply):

D Riparian corridor. Characteristics (type, average width):
 
D Wetland fringe. Characteristics:
 
D Habitat for:
 

D Federally Listed species. Explain findings:
 
D Fish/spawn areas. Explain findings:
 
D Other environmentally-sensitive species. Explain findings:
 
D Aquatic/wildlife diversity. Explain findings:
 

2.	 Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i)	 Physical Characteristics: 
(a)	 General Wetland Characteristics: 

Properties:
 
Wetland size: acres
 
Wetland type. Explain:
 
Wetland quality. Explain:
 

Project wetlands cross or serve as state boundaries. Explain: 

(b)	 General ~l~~~~!~tionship with Non-TNW:
 
Flow is: i)all~. Explain:
 

Surface flow is: .l'.~~~ .I.J~'"
 

Characteristics:
 

Subsurface flow: Explain findings:
 
D Dye (or other) test perfonned:
 

(c)	 Wetland Adjacency Detennination with Non-TNW:

D Directly abutting
 
D Not directly abutting
 

D Discrete wetland hydrologic connection. Explain:
 
D Ecological connection. Explain:
 
D Separated by bermlbarrier. Explain:
 

(d) W 
river miles from TNW. 

aerial (straight) miles from TNW. 

Ei~k;;l,ist floodplain. 

(ii)	 Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain:
 
Identify specific pollutants, ifknown:
 

(iii) Biological Characteristics. Wetland supports (check all that apply):

D Riparian buffer. Characteristics (type, average width):
 
D Vegetation type/percent cover. Explain:

D Habitat for:
 

D Federally Listed species. Explain findings:
 
D Fish/spawn areas. Explain findings:
 
D Other environmentally-sensitive species. Explain findings:
 
D Aquatic/wildlife diversity. Explain findings:
 

3.	 Characteristics of all wetlands adjacent to the tributary (if "-l~'f.~.I~(I~§~ 
All wetland(s) being considered in the cumulative analysis: 
Approximately ( ) acres in total are being considered in the cumulative analysis. 



For each wetland, specify the following: 

Directly abuts? (YIN) Size (in acres) Directly abuts? (YIN) Size (in acres) 

Summarize overall biological, chemical and physical functions being performed: 

C.	 SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysi:> will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount ofpollutants or flood waters reaching a TNW? 
•	 Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1.	 Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D: 

2.	 Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findings ofpresence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

3.	 Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section m.D: 

D.	 DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECTWATERSIWETLANDS ARE (CHECK ALL 
THAT APPLY): 

1.	 TNWs and Adj~cent Wetlands. Check all that apply and provide size estimates in review area:
 
ID TNWs: linear feet width (ft), Or, acres.
 
E'I Wetlands adjacent to TNWs: acres.
 

2.	 RPWs that flow directly or indirectly into TNWs. 
ID Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 

tributary is perennial: 
Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are 
jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows 
seasonally: 



Provide estimates for jurisdictional waters in the review area (check all that apply):
 
EJ Tributary waters: linear feet width (ft).
 
EJ Other non-wetland waters: acres.
 

Identify type(s) of waters: 

3.	 Non-RPWs8 that flow directly or indirectly into TNWs. 
Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 
TNW is jurisdictional. Data supporting this conclusion is provided at Section 1II.e. 

Provide estimates for jurisdictional waters within the review area (check all that apply):
 
Tributary waters: linear feet width (ft).
 
Other non-wetland waters: acres.
 

Identify type(s) of waters: 

4.	 Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
~ Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

EJ	 Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section IIID.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

EJ Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section I1I.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5.	 Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
III	 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section I1I.e. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6.	 Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
EJ	 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section I1I.e. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7.	 Impoundments of jurisdictional waters. 9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
Demonstrate that impoundment was created from "waters of the U.S.," or 
Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
Demonstrate that water is isolated with a nexus to commerce (see E below). 

E.	 ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY):lO
IIi!I which are or could be used by interstate or foreign travelers for recreational or other purposes. a from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
III which are or could be used for in.dustrial purposes by industries in interstate commerce. 
11 Interstate lsolated waters. Explam: . 
IIi!I Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 

8See Footnote # 3.
 
9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook.
 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.
 



Provide estimates for jurisdictional waters in the review area (check all that apply):
 
III Tributary waters: linear feet width (ft).

III Other non-wetland waters: acres.
 

Identify type(s) of waters:
 
Il Wetlands: acres.
 

F.	 NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 
Wetland Delineation Manual and/or appropriate Regional Supplements. 
Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 

"Migratory Bird Rule" (MBR). 
III	 Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: Stream #4 lies 

outside the 100- and SOO-year floodplains and it does not have a surface hydrologic connection to a navigable water. 
Other: (explain, ifnot covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis ofjurisdiction is the MBR
 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
 
judgment (check all that apply):

III Non-wetland waters (i.e., rivers, streams): linear feet width (ft).

III Lakes/ponds: acres.
 
lim Other non-wetland waters: acres. List type of aquatic resource:
 
III Wetlands: acres.
 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such
 
a finding is required for jurisdiction (check all that apply):
 
III Non-wetland waters (i.e., rivers, streams): linear feet, 6 feet width (ft).
 
III Lakes/ponds: acres.
 
III Other non-wetland waters: acres. List type of aquatic resource:
 
Il Wetlands: acres.
 

SECTION IV: DATA SOURCES. 

A.	 SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below):
III Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
18l Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

I2l Office concurs with data sheetsldelineation report. 
D Office does not concur with data sheets/delineation report.
 

Il Data sheets prepared by the Corps:
 
III Corps navigable waters' study:
 
III U.S. Geological Survey Hydrologic Atlas:


I2l USGS NHD data. 
D USGS 8 and 12 digit HUC maps. 

III U.S. Geological Survey map(s). Cite scale & quad name: 7.5 Minute Series (Topographic) Quadrangle, Beaumont East, Texas. 
III USDA Natural Resources Conservation Service Soil Survey. Citation:U.S. Department of Agriculture National Resource 
Conservation Service. 2007. Soil Survey Geographic (SSURGO) Database for Jefferson County, Texas. U.S. Department of 
Agriculture, Soil Conservation Service. June 2006. Soil Survey of Jefferson County, Texas. 
III National wetlands inventory map(s). Cite name:United States Fish and Wildlife Service (USFWS). 2007. Wetland Geodatabase. 
Accessed March 2007. http://www.esri.comllibrary/whitepaperslpdfs/shapefile.pdf.
III StatelLocal wetland inventory map(s): . 
iii FEMA/FIRM maps:Federal Emergency Management Agency (FEMA) Q3 Flood Data. 2007. Accessed March 2007. 
http://www.esri.comldataldownload/femalindex.html. Panel # 4803850165C, Quad: 30094-A I, Zone X.
II IOO-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
III Photographs: I2l Aerial (Name & Date): USGS 2004 Digital Ortho Quarter Quadrangle, Beaumont East, Texas. 

or I2l Other (Name & Date): Applicant purchased Digital Aerial Imagery from November 2006.
 
Previous deterrnination(s). File no. and date of response letter:
 
Applicable/supporting case law:
 
Applicable/supporting scientific literature:
 
Other information (please specify):
 



B. ADDITIONAL COMMENTS TO SUPPORT JD: 
Data forms, photographic documentation, maps, and GPS survey data for Stream #4 are documentated in: 
Applicant: Golden Triangle Storage 
Project: Golden Triangle Storage Project 
USACE File: SWG-2007-847 
Wetland Report Part II: "Waters of the USIncluding Wetlands Identification and Delineation for the Golden Triangle Storage (GTS) 
Project". 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A.	 REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 1115/08 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:
 
Galveston District, Golden Triangle Storage Project-Wetland Report Part II, SWG-2007-847, Wetland T
 

C.	 PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: Texas County/parishlborough: Jefferson City: Beaumont 
Center coordinates of site (lat/long in degree decimal format): Lat. 30.024754°~, Long. 94.071794° W. 

Universal Transverse Mercator: NAD83 UTM Zone 15N meters:
 
Northing: 3,322,012.0; Easting: 396,650.6
 
Name of nearest waterbody: Unname Lake within the Spindletop Oil Field 

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: None 
Name of watershed or Hydrologic Unit Code (HUC): Sabine Lake, Texas and Louisiana, 12040201 
~ Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
III Check if other sites (e.g., offsite mitigation sites, disposal sites, etc... ) are associated with this action and are recorded on a 

different JD form. 

D.	 REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
~ Office (Desk) Determination. Date: 1115/08
III Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A.	 RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There "navigable waters ofthe u.s." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. [Required] 

Waters subject to the ebb and flow of the tide. 
Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 
Explain: 

B.	 CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters ofthe u.s." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1.	 Waters of the U.S. 
a.	 Indicate presence of waters of U.S. in review area (check all that apply): 1 

TNWs, including territorial seas 
Wetlands adjacent to TNWs 
Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
Non-RPWs that flow directly or indirectly into TNWs 
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
Impoundments ofjurisdictional waters 
Isolated (interstate or intrastate) waters, including isolated wetlands 

b.	 Identify (estimate) size of waters ofthe U.S. in the review area:
 
Non-wetland waters: linear feet: width (ft) and/or acres.
 
Wetlands: acres.
 

c. Limits (boundaries) of jurisdiction based on: 1~!I;I;~.li~J!I;I~!(~~:
 
Elevation of established OHWM (if known):
 

2.	 Non-regulated waters/wetlands (check if applicable):3 

I Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally"
 
(e.g., typically 3 months).
 
3 Supporting documentation is presented in Section III.F.
 



~	 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain: Wetland T (2.85 acres) is located on the natural gas header and freshwater pipeline survey corridor between 
Mile Posts (MP) 0.03-0.14. Wetland T is an isolated area located in a depressional landscape created by subsidence 
associated with historical solution sulfur mining that occurred within the Spindletop Oil Field (Attached Figures 1 and 
2 and Photos). Wetland T is not included in the National Wetland Inventory Map for Jefferson County, Texas. 
Wetland T is included as a lake in the USGS Topographic Quadrangle for Beaumont East, Texas. Wetland T is 
classified as a pond in the National Hydrography dataset- NHD. Wetland T does not have a surface hydrologic 
connection to navigable waters. Wetland T is located adjacent to the northern portion of an unnamed lake also created 
by the subsidence. Wetland T does not have a surface hydrologic connection to navigable waters. In addition, the area 
lies outside the 100- and 500-year floodplains. The unnamed lake is bisected by Amco Road where the northeastern 
portion of the lake drains into the southern portion through a culvert under the road. The unnamed lake has two 
outlets: a Pumping Station located on its southern boundary (Attached Figure 1) and a man-made, dredged canal 
constructed through an upland on its west boundary that that drains through culverts under railroad tracks and Port 
Arthur Road, and then into a series of man made canals for approximately 3.3 miles to Hillebrandt Bayou, a perennial 
non-navigable stream. At the Pumping Station the water from the unnamed lake is pumped over a levee into an 
unnamed intermittent tributary (National Hydrography Dataset) which flows for approximately 0.72 miles to a Siphon 
Station that crosses the Lower Neches Valley Authority (LNVA) Canal, and then for approximately 1.5 additional 
miles into a palustrine emergent wetland area located adjacent to the Neches River (traditional navigable water). 



SECTION III: CWA ANALYSIS 

A.	 TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section III.A.1 and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.l and 2 
and Section III.D.1.; otherwise, see Section III.B below. 

1.	 TNW
 
Identify TNW:
 

Summarize rationale supporting determination: 

2.	 Wetland adjacent to TNW
 
Summarize rationale supporting conclusion that wetland is "adjacent":
 

B.	 CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapallos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.t for 
the tributary, Section III.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below. 

1.	 Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i)	 General Area Conditions:
 
Watershed size:
 
Drainage area:
 
Average annual rainfall: inches
 
Average annual snowfall: inches
 

(ii)	 Physical Characteristics: 
(a)	 Relationship with TNW: 

D Tributary flows directly into TNW. 
D Tributary flows through tributaries before entering TNW. 

Project waters are river miles from TNW.
 
Project waters are river miles from RPW.
 
Project waters are aerial (straight) miles from TNW.
 
Project waters are aerial (straight) miles from RPW.
 
Project waters cross or serve as state boundaries. Explain:
 

Identify flow route to TNW5
:
 

Tributary stream order, ifknown:
 

4 Note that the Instructional Guidebook contains additional infonnation regarding swales, ditches, washes, and erosional features generally and in the arid
 
West.
 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributaryb, which then flows into TNW.
 



(b)	 General Tributary Characteristics (check all that apply):
 
Tributary is: 0 Natural
 

o Artificial (man-made). Explain: 
o Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate):
 
Average width: feet
 
Average depth: feet
 
Average side slopes: Illlll~t.
 

Primary tributary substrate composition (check all that apply): 
o Silts 0 Sands	 o Concrete 
o Cobbles 0 Gravel	 o Muck 
o Bedrock 0 Vegetation. Type/% cover: 
o Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
 
Presence ofrun/riffie/pool complexes. Explain:
 
Tributary geometry: li£lllli§J
 
Tributary gradient (approximate average slope): %
 

(c)	 Flow:
 
Tributary provides for: !i,!.~;~",,!n
 

Estimate average number of flow events in review area/year: ~'~:'.!!i!?J~l
 

Describe flow regime:
 
Other information on duration and volume:
 

Surface flow is: Pick L,ist. Characteristics: 

Subsurface flow: Explain findings: 
o Dye (or other) test performed: 

Tributary has (check all that apply): 
o Bed and banks 
o OHWM6 (check all indicators that apply): 

o clear, natural line impressed on the bank 0 the presence of litter and debris 
o changes in the character of soil 0 destruction of terrestrial vegetation 
o shelving	 0 the presence of wrack line 
o vegetation matted down, bent, or absent 0 sediment sorting 
o leaf litter disturbed or washed away 0 scour 
o sediment deposition	 0 multiple observed or predicted flow events 
o water staining 0 abrupt change in plant community 
o other (list): 

o Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply): 
III High Tide Line indicated by: Mean High Water Mark indicated by: 

o oil or scum line along shore objects 0 survey to available datum; 
o fine shell or debris deposits (foreshore) 0 physical markings; 
o physical markings/characteristics 0 vegetation lines/changes in vegetation types. 
o tidal gauges
 o other (list):
 

(iii)	 Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 

Explain: 
Identify specific pollutants, ifknown: 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow
 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.
 
'Ibid.
 



(iv) Biological Characteristics. Channel supports (check all that apply):

D Riparian corridor. Characteristics (type, average width):
 
D Wetland fringe. Characteristics:
 
D Habitat for:
 

D Federally Listed species. Explain findings:
 
D Fish/spawn areas. Explain findings:
 
D Other environmentally-sensitive species. Explain findings:
 
D Aquatic/wildlife diversity. Explain findings:
 

2.	 Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i)	 Physical Characteristics: 
(a)	 General Wetland Characteristics: 

Properties:
 
Wetland size: acres
 
Wetland type. Explain:
 
Wetland quality. Explain:
 

Project wetlands cross or serve as state boundaries. Explain: 

(b)	 General Flow Relationship with Non-TNW:
 
Flow is: erQ~!if.i$t. Explain:
 

Surface flow is: Brckinst
 
Characteristics:
 

Subsurface flow: Explain findings:
 
D Dye (or other) test performed:
 

(c)	 Wetland Adjacency Determination with Non-TNW:

D Directly abutting
 
D Not directly abutting
 

D Discrete wetland hydrologic connection. Explain:

D Ecological connection. Explain:
 
D Separated by bermlbarrier. Explain:
 

(d)	 W 
river miles from TNW. 

aerial (straight) miles from TNW. 

..~".~ ..~ ••• floodplain. 

(ii)	 Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain:
 
Identify specific pollutants, ifknown:
 

(iii) Biological Characteristics. Wetland supports (check all that apply):

D Riparian buffer. Characteristics (type, average width):
 
D Vegetation type/percent cover. Explain:

D Habitat for:
 

D Federally Listed species. Explain findings:
 
D Fish/spawn areas. Explain findings:
 
D Other environmentally-sensitive species. Explain findings:
 
D Aquatic/wildlife diversity. Explain findings:
 

3.	 Characteristics of all wetlands adjacent to the tributary (if any} 
All wetland(s) being considered in the cumulative analysis: 1!~IIi§j 
Approximately ( ) acres in total are being considered in the cumulative analysis. 



For each wetland, specify the following: 

Directly abuts? (YIN) Size (in acres) Directly abuts? (YIN) Size (in acres) 

Summarize overall biological, chemical and physical functions being performed: 

C.	 SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
•	 Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1.	 Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D: 

2.	 Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findings ofpresence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

3.	 Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section III.D: 

D.	 DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERSIWETLANDS ARE (CHECK ALL 
THAT APPLY): 

1.	 TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
 
TNWs: linear feet width (ft), Or, acres.
 
Wetlands adjacent to TNWs: acres.
 

2.	 RPWs that flow directly or indirectly into TNWs. 
Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 
tributary is perennial: 

Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are 
jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that tributary flows 
seasonally: 



Provide estimates for jurisdictional waters in the review area (check all that apply):
 
Tributary waters: linear feet width (ft).
 
Other non-wetland waters: acres.
 
Identify type(s) of waters: 

3.	 Non-RPWs8 that flow directly or indirectly into TNWs. 
Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 
TNW is jurisdictional. Data supporting this conclusion is provided at Section III.e. 

Provide estimates for jurisdictional waters within the review area (check all that apply):

III Tributary waters: linear feet width (ft).

III Other non-wetland waters: acres.
 

Identify type(s) of waters: 

4.	 Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
 
Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
 
ID Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
 

indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

ID Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section IILB and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

S.	 Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
ID	 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III.C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6.	 Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section III.e. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7.	 Impoundments of jurisdictional waters.9
 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
 
ID Demonstrate that impoundment was created from "waters of the U.S.," or
 
ID Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
 
Em Demonstrate that water is isolated with a nexus to commerce (see E below).
 

E.	 ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY): 10 

III which are or could be used by interstate or foreign travelers for recreational or other purposes. 
III from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
III which are or could be used for industrial purposes by industries in interstate commerce. 
III Interstate isolated waters. Explain:
Il Other factors. Explain: Intra-state isolated waters. 

Identify water body and summarize rationale supporting determination: 

'See Footnote # 3.
 
9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook.
 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.
 



Provide estimates for jurisdictional waters in the review area (check all that apply):
 
I2JI Tributary waters: linear feet width (ft).
 
IDtl Other non-wetland waters: acres.
 

Identify type(s) of waters:
 
LID Wetlands: acres.
 

F.	 NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
LID If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements. 
m Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

C8'J Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

~	 Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: Wetland T does 
not have a surface hydrologic connection to a traditional navigable water. Wetland T lies outside the 100- and 500-year 
floodplains. Wetland T is located adjacent to the northern portion of an unnamed lake. The unnamed lake is bisected by 
Amco Road where the northeastern portion of the lake drains into the southern portion through a culvert under the road. 
The unnamed lake has two outlets: a Pumping Station located on its southern boundary (Attached Figure 1) and a man
made, dredged canal constructed through an upland on its west boundary that that drains through culverts under railroad 
tracks and Port Arthur Road, and then into a series of man made canals for approximately 3.3 miles to Hillebrandt Bayou, 
a perennial non-navigable stream. At tbe Pumping Station the water from the unnamed lake is pumped over a levee into an 
unnamed intermittent tributary (National Hydrography Dataset) which flows for approximately 0.72 miles to a Siphon 
Station that crosses the Lower Neches Valley Authority (LNVA) Canal, and then for approximately 1.5 additional miles 
into a palustrine emergent wetland area located adjacent to the Neches River (traditional navigable water).. 
Other: (explain, ifnot covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis ofjurisdiction is the MBR
 
factors (Le., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
 
judgment (check all that apply):

LID Non-wetland waters (i.e., rivers, streams): linear feet width (ft).

LID Lakes/ponds: acres.
 
LID Other non-wetland waters: acres. List type of aquatic resource:
 
m Wetlands: 2.85 acres.
 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such
 
a finding is required for jurisdiction (check all that apply):

LID Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).

LID Lakes/ponds: acres.
 
I2JI Other non-wetland waters: acres. List type of aquatic resource:
 
C8'J: Wetlands: 2.85 acres.
 

SECTION IV: DATA SOURCES. 

A.	 SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below):m Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: m Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

C8'J Office concurs with data sheets/delineation report. 
o Office does not concur with data sheets/delineation report.
 

I2JI Data sheets prepared by the Corps:
 
LID Corps navigable waters' study:
 
m U.S. Geological Survey Hydrologic Atlas:
 

C8'J USGS NHD data. 
o USGS 8 and 12 digit HUC maps. m U.S. Geological Survey map(s). Cite scale & quad name: 7.5 Minute Series (Topographic) Quadrangle, Beaumont East, Texas. m USDA Natural Resources Conservation Service Soil Survey. Citation:U.S. Department of Agriculture National Resource 

Conservation Service. 2007. Soil Survey Geographic (SSURGO) Database for Jefferson County, Texas. U.S. Department of 
Agriculture, Soil Conservation Service. June 2006. Soil Survey of Jefferson County, Texas. m National wetlands inventory map(s). Cite name:United States Fish and Wildlife Service (USFWS). 2007. Wetland Geodatabase. 
Accessed March 2007. http://www.esri.com/I ibrary/whitepapers/pdfs/shapefile.pdf. 

State/Local wetland inventory map(s): 



181 FEMA/FIRM maps:Federal Emergency Management Agency (FEMA) Q3 Flood Data. 2007. Accessed March 2007.
 
http://www.esri.comldataldownload/femalindex.html. Panel # 4803850165C, Quad: 30094-A I, Zone X.
 
El 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)

181 Photographs: ~ Aerial (Name & Date): USGS 2004 Digital Ortho Quarter Quadrangle, Beaumont East, Texas.
 

or ~ Other (Name & Date): Applicant purchased Digital Aerial Imagery from November 2006.
 
El Previous determination(s). File no. and date of response letter:
 
EJ Applicable/supporting case law:
 
o Applicable/supporting scientific literature:
 
El Other information (please specify):
 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 
Data forms, photographic documentation, maps, GPS survey data for Wetland Tare documentated in: 
Applicant: Golden Triangle Storage 
Project: Golden Triangle Storage Project 
USACE File: SWG-2007-847 
Wetland Report Part II: "Waters of the US Including Wetlands Identification and Delineation for the Golden Triangle Storage (GTS) 

Project". 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Fonn Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A.	 REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 1115/08 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:
 
Galveston District, Golden Triangle Storage Project-Wetland Report Part II, SWG-2007-847, Wetland AN
 

c.	 PROJECT l~OC~\.TION A.I',;u O>'.... C-:~~~ --:,,~~~.~:} !~-r::-~JK:\iA IjG~\. 

State: Texas County/parish/borough: Jetlerson CIty: Beaumont	 ) . 
Center coordinates of site (lat/long in degree decimal format): Lat. 30.019378° N, Long. 94.116633 Q W.	 . ". 

Universal Tnnsverse Mercator: NAD83 UTM Zone] 5N meters: 
Northing: j,jL.l,q,) i.o; tastmg: j'J2,jL.U./S 

Name of nearest waterbody: Unnamed Tributary (Stream #7) ofHillebrandt Bayou. 

Name <:>f nearest Traditional Nayigable Water (TNW) into which the aquatic resource flows: None 
Name ofwatershed or Hydrologic Unit Code (HUC): Sabine Lake, Texas and Louisiana, 12040201. 
~	 th'eck ifmap/diagram of review area and/or potential jurisdictional areas is/are avallable'upon request. 
III	 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a 

different JD fonn. 

D.	 REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
III Office (Desk) Detennination. Date: 1/15/08 
III Field Detennination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A.	 RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There ~..en9 "navigable waters ofthe U.S" within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. [Required] 

@J	 Waters subject to the ebb and flow of the tide. 
III	 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B.	 CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There AI'¢ no "waters ofthe U.S" within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1.	 Waters of the U.S. 
a.	 Indicate presence of waters of U.S. in review area (check all that apply): I 

TNWs, including territorial seas 
Wetlands adjacent to TNWs 
Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
Non-RPWs that flow directly or indirectly into TNWs 
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
Impoundments ofjurisdictional waters 
Isolated (interstate or intrastate) waters, including isolated wetlands 

b.	 Identify (estimate) size of waters ofthe U.S. in the review area:
 
Non-wetland waters: linear feet: width (ft) and/or acres.
 
Wetlands: acres.
 

c.	 Limits (boundaries) of jurisdiction based on: Noit~~pli~reablle.
 

Elevation of established OHWM (if known):
 

2.	 Non-regulated waters/wetlands (check if applicable):3 

I Boxes checked below shall be supported by completing the appropriate sections in Section 1lI below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally"
 
(e.g., typically 3 months).
 
3 Supporting documentation is presented in Section III.F.
 



~	 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain: Wetland AN (0.296 acre) is located in a depressional landscape within a rice field located on the brine disposal 
pipeline corridor between MP 2.3-2.4 (Attached Figures 1 and 2). The nearest waterbody (Stream #7) an unnamed 
canaUditch (National Hydrography Dataset-NHD) is located approximately 80 feet west of the wetland. There is a 
dirt road between the rice field and the spoil bank levee on the unnamed canaUditch (Stream #7). Stream #7 flows 
approximately 1.0 mile to Hillebrandt Bayou (stream #7 of the Wetland Report Part II). However, Stream #7 lies 
outside the surveyed corridor. Wetland AN lies outside the 100- and 500-year floodplains and it does not have a 
surface hydrologic connection to navigable waters. Wetland AN is not included in the National Wetland Inventory 
Map for Jefferson County, Texas. Wetland AN is not included in the USGS Topographic Quadrangle for Beaumont 
East, Texas. In addition, per the NRCS Highly Erodible Land and Wetland Conservation Determination, this area is 
considered a Prior Converted Wetland (PC). PC are not subject to FSA unless the area reverts back to wetlands as a 
rl.'s!!!t of 3t>andlJ"!'"1",,t - '!!' ?r"l1 ~~ ... ~ h~ .. '1"t hop., \,roTl",,1j "r ~~;!!ta;'1,,1 for 5'Y":1 r S l'r m~rr. Th;~ l'rf'r!i" 'I f3'lo'y· 
rice t1eld tbat is rotated every three years. The Iield wbere tbe :wctland is 10cateG is-Jabckd.asField #3 in Section 1J0f. 
the Highly Erodible Land and Wetland Conservation Determination docutrlent(Attachmerit;DofWetland,RepOl~tPart 
iii. 

...,
 



SECTION III: CWA ANALYSIS 

A.	 TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section III.A.1 and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.1 and 2 
and Section III.D.l.; otherwise, see Section III.B below. 

1.	 TNW
 
Identify TNW:
 

.2..	 Wetland adjacent to TNW
 
Summ:;(i,~(; raiiunale ::.upporting conclusion ,:,a. \\'clialiG is "dGjacclll"
 

B.	 CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW.lfthe tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adj acent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.1 for 
the tributary, Section III.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below. 

1.	 Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i)	 General Area Conditions: 
Watershed size:
 
Drainage area:
 
Average annual rainfall: inches
 
Average annual snowfall: inches
 

(ii)	 Physical Characteristics: 
(a)	 Relationship with TNW: 

o Tributary flows directly into TNW. 
o Tributary flows through tributaries before entering TNW. 

Project waters are river miles from TNW.
 
Project waters are river miles from RPW.
 
Project waters are aerial (straight) miles from TNW.
 
Project waters are aerial (straight) miles from RPW.
 
Project waters cross or serve as state boundaries. Explain:
 

Identify flow route to TNW5
:
 

Tributary stream order, ifknown:
 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid
 
West.
 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.
 



(b)	 General Tributary Characteristics (check all that apply):
 
Tributary is: 0 Natural
 o Artificial (man-made). Explain: o Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate):
 
Average width: feet
 
Average depth: feet
 
Average side slopes: ~H~'II!'>'i!~.".
 

[}Silts o Sands	 o Concrete 
o Cobbles o Gravel o Muck
 
[J Ecurock LJ Vl:gclalion. Tnx!'i;, ~V\':i':
 
r".., :'')+' 'V",l,..._
 
L....J V ...I..I. ~. ~(\.tJ 1.<...4. .. .1. ...
 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
 
Presence ofrun/riflle/pool complexes. Explain:
 
Tributary geometry: !fi'~kLlst
 •..' . 
Tributary gradient (approximate average slope): % 

(c)	 Flow:
 
Tributary provides for: Ri~~!~;i$t
 
Estimate average number of flow events in review area/year: ~i~kx.,i~(
 

Describe flow regime:
 
Other information on duration and volume:
 

Surface flow is: Characteristics: 

Subsurface flow: Explain findings: 
o Dye (or other) test performed: 

Tributary has (check all that apply): 
o Bed and banks 
o OHWM6 (check all indicators that apply): 

o clear, natural line impressed on the bank 0 the presence of litter and debris 
o changes in the character of soil 0 destruction of terrestrial vegetation 
o shelving	 0 the presence of wrack line 
o vegetation matted down, bent, or absent 0 sediment sorting 
o leaf litter disturbed or washed away 0 scour o sediment deposition	 0 multiple observed or predicted flow events 
o water staining 0 abrupt change in plant community 
o other (list): 

o Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply): 
High Tide Line indicated by: Mean High Water Mark indicated by: 
o oil or scum line along shore objects 0 survey to available datum; 
o fine shell or debris deposits (foreshore) 0 physical markings; 
o physical markings/characteristics 0 vegetation lines/changes in vegetation types. 
o tidal gauges
 
o other (list):
 

(iii)	 Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 

Explain:
 
Identify specific pollutants, ifknown:
 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow
 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.
 
7Ibid.
 



(iv) Biological Characteristics. Channel supports (check all that apply):

D Riparian corridor. Characteristics (type, average width):
 
D Wetland fringe. Characteristics:
 
D Habitat for:
 

D Federally Listed species. Explain findings:
 
D Fish/spawn areas. Explain findings:
 
D Other environmentally-sensitive species. Explain findings:
 
D Aquatic/wildlife diversity. Explain findings:
 

2.	 Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i)	 Ph~'')jrfl' r!''l!,,'If''tl'ri~tlf''~· 

(a)	 General Wetland Characteristics: 
Properties:
 

WelLnG size: a(;res
 
,. , 

" .... ~~ ..... ;:~...." "J .......... ........" ..... Iu.dl.
 

Wetland quality. Explain:
 
Project wetlands cross or serve as state boundaries. Explain:
 

(b):G.eneral Flow Relationship with Non-TNW:
 
Flow is: ~!~I':II~~. Explain:
 

Surface flow is: Pi.-k t",id
 
Characteristics:
 

Subsurface flow: lfi~lt(J:.Hst Explain findings:
 
D Dye (or other) test performed:
 

(c)	 Wetland Adjacency Determination with Non-TNW:

D Directly abutting
 
D Not directly abutting


D Discrete wetland hydrologic connection. Explain:

D Ecological connection. Explain:
 
D Separated by bermlbarrier. Explain:
 

(d)	 toTNW 
river miles from TNW. 

aerial (straight) miles from TNW. 

(ii)	 Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain:
 
Identify specific pollutants, ifknown:
 

(iii) Biological Characteristics. Wetland supports (check all that apply):

D Riparian buffer. Characteristics (type, average width):
 
D Vegetation type/percent cover. Explain:

D Habitat for:
 

D Federally Listed species. Explain findings:
 
D Fish/spawn areas. Explain findings:
 
D Other environmentally-sensitive species. Explain findings:
 
D Aquatic/wildlife diversity. Explain findings:
 

3.	 Characteristics of all wetlands adjacent to the tributary (if an~) 

All wetland(s) being considered in the cumulative analysis: ~i~~:':II$f 
Approximately ( ) acres in total are being considered in the cumulative analysis. 



For each wetland, specify the following: 

Directly abuts? (YIN) Size (in acres) Directly abuts? (YIN) Size (in acres) 

Summarize overall biological, chemical and physical functions being performed: 

C.	 SIGNIFICANT NEXUS DETERMINATION 
> "'	 • 

A significant nexus anaiysis will asse!os lhe fluw characteristics and fundions of the tributary ilseif ami the,1"l;.l1ctions p~n(jrll;ed 

of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary an4 its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific 'threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
•	 Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1.	 Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section m.D: 

2.	 Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

3.	 Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section m.D: 

D.	 DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERSIWETLANDS ARE (CHECK ALL 
THAT APPLY): 

1.	 TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
 
TNWs: linear feet width (ft), Or, acres.
 
Wetlands adjacent to TNWs: acres.
 

2.	 RPWs that flow directly or indirectly into TNWs. 
Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 
tributary is perennial: 

Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are 
jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows 
seasonally: 



Provide estimates for jurisdictional waters in the review area (check all that apply):
 
Tributary waters: linear feet width (ft).
 
Other non-wetland waters: acres.
 
Identify type(s) of waters: 

3.	 Non-RPWs8 that flow directly or indirectly into TNWs. 
EEl	 Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section IILe. 

Provide estimates for jurisdictional waters within the review area (check all that apply):
 
Tributary waters: linear feet width (ft).
 

Identify type(s) of waters: 

~4-.' ..V~l;;nt'J.:, J;. t:~l~j' aou~&.lil~ ,,1, ~~~ ,;, \.~l"\. l~U\. uii"\:.l:&.ii O. ~iiuil C,,-l;.r ihlV .i-l':"~·~
 

f[J Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
 
l!I Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 

indicating that .tributary is perennial in Section Ill.D.2..- above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section III.S and rationale in Section IILD.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: 

5.	 Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
m Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III.C. 

Provide acreage estimates for jurisdictional wetlands in the review area: 

6.	 Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section III.e. 

Provide estimates for jurisdictional wetlands in the review area: 

7.	 Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
 
Demonstrate that impoundment was created from "waters of the U.S.," or
 
Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
 
Demonstrate that water is isolated with a nexus to commerce (see E below).
 

E.	 ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLy):IO 

which are or could be used by interstate or foreign travelers for recreational or other purposes.
 
from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.
 
which are or could be used for industrial purposes by industries in interstate commerce.
 
Interstate isolated waters. Explain:
 
Other factors. Explain:
 

Identify water body and summarize rationale supporting determination: 

8See Footnote # 3. 
9 To complete the analysis refer to the key in Section IILD.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 



Provide estimates for jurisdictional waters in the review area (check all that apply):
 
Lill Tributary waters: linear feet width (ft).
 
~ Other non-wetland waters: acres.
 

Identify type(s) ofwaters: 
§I Wetlands: acres. 

F.	 NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
lfrn.~f'nti~l 'vpt'::,r~s "'~r(' :'lc::~pc.~p.r1 ,l.rit},'p t'v'" r~"lr:".v '"U·(';' th0C"f" <:Ir0-<:I(" rlirl T"f"'tt fYI~f"t tly' rto'i t f?!"l'1 if' the 10R'7 ~0!1': 0fF-~~~t"rr: 

Wctland DclineatlOn Manual and/or appropriate Rcgional Supplements. m Review area included isolated waters with no substantial nexus to intcrstatl: (Of foreign) .corwnercc. 
~ Prier to the Jan 2001 Supreme Court decision iii "Sif:·iJVCC." tL rc"i"w aiea .',o[;ld ha',cbeen rtp.:b:~u nlm:d glllCb: JT1 ,:1C 

:· ... .lo1 ...l.v!; I:J.r~ 1......... :\00·' \.:.::::'./" 
mm	 Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: Wetland AN does 

not have a surface hydrologic connection to navigable waters and it lies outside the 100- and SOO-year floodplains. The 
nearest waterbody. Stream #7. which lies outside the survey corridor. is located approximately 80 feet west of the wetland, 
separated by a road and a spoil levee. Stream #7, an unnamed canal/ditch (National Hydrography Dataset-NHD), flows 
approximately 1.0 mile to Hillebrandt Bayo~ (RPW). • 

~	 Other: (explain, if not covered above): This wetland is a Prior Converted. 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis ofjurisdiction is the MBR 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 
~ 
Lill 

Non-wetland waters (i.e., rivers, streams): 
Lakes/ponds: acres. 

linear feet width (ft). 

~ Other non-wetland waters: acres. List type of aquatic resource: 
~ Wetlands: 0.296 acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such 
a finding is required for jurisdiction (check all that apply): 

Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
Lakes/ponds: acres. 
Other non-wetland waters: acres. List type of aquatic resource: 
Wetlands: 0.296 acres. 

SECTION IV: DATA SOURCES. 

A.	 SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below): 
m Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
m Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

~ Office concurs with data sheets/delineation report. o Office does not concur with data sheets/delineation report. o Data sheets prepared by the Corps: 
§I Corps navigable waters' study: 
~ U.S. Geological Survey Hydrologic Atlas: 

~ USGS NHD data. 
o USGS 8 and 12 digit HUC maps. 

Illiil US. Geological Survey map(s). Cite scale & quad name: 7.5 Minute Series (Topographic) Quadrangle, Beaumont East, Texas. 
I} USDA Natural Resources Conservation Service Soil Survey. Citation:US. Department of Agriculture National Resource 
Conservation Service. 2007. Soil Survey Geographic (SSURGO) Database for Jefferson County, Texas. US. Department of 
Agriculture, Soil Conservation Service. June 2006. Soil Survey of Jefferson County, Texas. 
I'll National wetlands inventory map(s). Cite name:United States Fish and Wildlife Service (USFWS). 2007. Wetland Geodatabase. 
Accessed March 2007. http://www.esri.com/library/whitepapers/pdfs/shapefile.pdf.
fI State/Local wetland inventory map(s): 
jgJ FEMAIFIRM maps:Federal Emergency Management Agency (FEMA) Q3 Flood Data. 2007. Accessed March 2007. 
http://www.esri.com/data/downloadlfema/index.html. Panel # 4803850 165C, Quad: 30094-A I, Zone X. 
L±l IOO-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
I'll Photographs: [8J Aerial (Name & Date): USGS 2004 Digital Ortho Quarter Quadrangle, Beaumont East, Texas. 

or ~ Other (Name & Date): Applicant purchased Digital Aerial Imagery from November 2006. 
Previous determination(s). File no. and date of response letter: 
Applicable/supporting case law: 



•• 

I2:J Applicable/supporting scientific literature:
 
I2:J Other information (please specify):
 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 
Data forms, photographic documentation, maps, and GPS survey data for Wetland AN are documentated in: 
Applicant: Golden Triangle Storage 
Project: Golden Triangle Storage Project 
USACE File: SWG-2007-847 
Wetland Report Part II: "Waters of the USIncluding Wetlands Identification and Delineation for the Golden Triangle Storage (GTS) 

Project". 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A.	 REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 1115/08 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:
 
Galveston District, Golden Triangle Storage Project-Wetland Report Part II, SWG-2007-847, Wetland AO
 

C.	 PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: Texas County/parish/borough: Jefferson City: Beaumont 
Center coordinates of site (lat/long in degree decimal format): Lat. 30.022266° Long. 94.116538° 

Universal Transverse Mercator: NAD83 UTM Zone 15N meters:
 
Northing: 3,321,777.5; Easting: 392,333.1
 

Name of nearest waterbody: Unnamed Tributary (Stream #7) of Hillebrandt Bayou.
 

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: None
 
Name of watershed or Hydrologic Unit Code (HUC): Sabine Lake, Texas and Louisiana, 12040201
 

Check ifmap/diagram of review area and/or potential jurisdictional areas is/are available upon request.
 
Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a
 
different JD form.
 

D.	 REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
mI Office (Desk) Determination. Date: 1/15/08 
•	 Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A.	 RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There "navigable waters afthe US" within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. [Required] 

Waters subject to the ebb and flow of the tide. 
Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 
Explain: 

B.	 CWA SECTION 404 DETERMINAnON OF JURISDICTION. 

There "waters afthe US" within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1.	 Waters of the U.S. 
a.	 Indicate presence of waters of U.S. in review area (check all that apply): 1 

TNWs, including territorial seas 
Wetlands adjacent to TNWs 
Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
Non-RPWs that flow directly or indirectly into TNWs 
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
Impoundments ofjurisdictional waters 
Isolated (interstate or intrastate) waters, including isolated wetlands 

b.	 Identify (estimate) size of waters of the U.S. in the review area:
 
Non-wetland waters: linear feet: width (ft) and/or acres.
 
Wetlands: acres.
 

c. Limits (boundaries) of jurisdiction based on: !I~ii'llpIJJ~~[!~i~l!;
 
Elevation of established OHWM (if known):
 

2.	 Non-regulated waters/wetlands (check if applicable):3 

I Boxes checked below shall be supported by completing the appropriate sections in Section III below.
 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally"
 
(e.g., typically 3 months).
 
3 Supporting documentation is presented in Section III.F.
 



[3J	 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain: Wetland AD (0.305 acre) is located in a depressional landscape within a rice field located on the brine disposal 
pipeline corridor lateral between MP 0.1-0.3 (Attached Figures 1 and 2). The nearest waterbody (Stream #7) an 
unnamed canal/ditch (National Hydrography Dataset-NHD) is located approximately 53 feet west of the wetland. 
There is a dirt road between the rice field and the spoil bank levee on the unnamed canal/ditch (Stream #7). Stream 
#7 flows approximately 1.0 mile to HiIlebrandt Bayou (stream #7 of the Wetland Report Part II). However, Stream #7 
lies outside the surveyed corridor. Wetland AD lies outside the 100- and 500-year floodplains and it does not have a 
surface hydrologic connection to navigable waters. Wetland AD is not included in the National Wetland Inventory 
Map for Jefferson County, Texas. Wetland AD is not included in the USGS Topographic Quadrangle for Beaumont 
East, Texas. In addition, per the NRCS Highly Erodible Land and Wetland Conservation Determination, this area is 
considered a Prior Converted Wetland (PC). PC are not subject to FSA unless the area reverts back to wetlands as a 
result of abandonment - an area that has not been cropped or maintained for 5 years or more. This area is a fallow 
rice field that is rotated every three years. The field where the wetland is located is labeled as Field #5 in Section II of 
the Highly Erodible Land and Wetland Conservation Determination document (Attachment D of Wetland Report Part 
II). 



SECTION III: CWA ANALYSIS 

A.	 TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section lILA.1 and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections IILA.l and 2 
and Section IILD.l.; otherwise, see Section III.B below. 

1.	 TNW
 
Identify TNW:
 

Summarize rationale supporting determination: 

2.	 Wetland adjacent to TNW
 
Summariz~ rationale supporting conclusion that wetland is "adjacent":
 

B.	 CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section IILD.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter oflaw. 

If the waterbod/ is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.l for 
the tributary, Section III.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below. 

1.	 Characteristics ofnon-TNWs that flow directly or indirectly into TNW 

(i)	 General Area Conditions:
 
Watershed size:
 
Drainage area:
 
Average annual rainfall: inches
 
Average annual snowfall: inches
 

(ii) Physical Characteristics: 
(a)	 Relationship with TNW:


D Tributary flows directly into TNW.
 
D Tributary flows through tributaries before entering TNW.
 

Project waters are river miles from TN W. 
Project waters are river miles from RPW. 
Project waters are aerial (straight) miles from TNW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW5
:
 

Tributary stream order, ifknown:
 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid
 
West.
 
5 Flow route can be descl'ibed by identifying, e.g., tributary a, which flows through the rcvicw area, to flow into tributary b, which then flows into TNW.
 



(b)	 General Tributary Characteristics (check all that apply): 
Tributary is: D Natural 

D Artificial (man-made). Explain: 
D Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: ~il;.!i@li~!t. 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands D Concrete 
D Cobbles D Gravel D Muck 
D Bedrock 
D Other. Explain: 

D Vegetation. Type/% cover: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
 
Presence of run/rifile/pool complexes. Explain:
 
Tributary geometry: ~i~k,;Ji§t
 

Tributary gradient (approximate average slope): %
 

(c)	 Flow: 
Tributary provides for: Pil;!<lI.:,t§t 
Estimate average number of flow events in review area/year: .!i"~'t!'\!."'!,>l 

Describe flow regime: 
Other information on duration and volume: 

Surface flow is: PickUst. Characteristics: 

Subsurface flow: Pick)',bist. Explain findings: 
D Dye (or other) test performed: 

Tributary has (check all that apply):
D Bed and banks 
D OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank D the presence of litter and debris 
D changes in the character of soil D destruction of terrestrial vegetation 
D shelving D the presence of wrack line 
D vegetation matted down, bent, or absent D sediment sorting 
D leaflitter disturbed or washed away D scour 
D sediment deposition D multiple observed or predicted flow events 
D water staining D abrupt change in plant community 
D other (list): 

D Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply): 
D High Tide Line indicated by: D Mean High Water Mark indicated by: 

D oil or scum line along shore objects D survey to available datum; 
D fine shell or debris deposits (foreshore) D physical markings; 
D physical markings/characteristics D vegetation lines/changes in vegetation types. 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 

Explain: 
Identify specific pollutants, if known: 

6A natural or man-made discontinuity in thc OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily t10ws underground, or where 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7lb id. 



(iv) Biological Characteristics.	 Channel supports (check all that apply):

D Riparian con"idor Characteristics (type, average width):
 
D Wetland fringe. Characteristics:
 
D Habitat for:
 

D Federally Listed species. Explain findings:
 
D Fish/spawn areas. Explain findings:
 
D Other environmentally-sensitive species. Explain findings:
 
D Aquatic/wildlife diversity. Explain findings:
 

2.	 Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i)	 Physical Characteristics: 
(a)	 General Wetland Characteristics: 

Properties:
 
Wetland size: acres
 
Wetland type. Explain:
 
Wetland quality. Explain:
 

Project wetlands cross or serve as state boundaries. Explain: 

(b)	 General Flow Relationship with Non-TNW:
 
Flow is: Pick List. Explain:
 

Surface flow is: Pick List
 
Characteristics:
 

Subsurface flow: PickList. Explain findings:
 
D Dye (or other) test performed:
 

(c)	 Wetland Adjacency Determination with Non-TNW:
 
D Directly abutting
 
D Not directly abutting


D Discrete wetland hydrologic connection. Explain:

D Ecological connection. Explain:
 
D Separated by berm/barrier. Explain:
 

(d)	 Proximity (Relationship) to TNW
 
Project wetlands are" ist river miles from TNW.
 
Project waters are I t aerial (straight) miles from TNW.
 
Flow is from: pickList.
 
Estimate approximate location of wetland as within the floodplain.
 

(ii)	 Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain:
 
Identify specific pollutants, if known:
 

(iii) Biological Characteristics. Wetland supports (check all that apply):

D Riparian buffer Characteristics (type, average width):
 
D Vegetation type/percent cover Explain:

D Habitat for:
 

D Federally Listed species. Explain findings:
 
D Fish/spawn areas. Explain findings:
 
D Other environmentally-sensitive species. Explain findings:
 
D Aquatic/wildlife diversity. Explain findings:
 

3.	 Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: l'i.mlli§! 
Approximately ( ) acres in total are being considered in the cumulative analysis. 



For each wetland, specify the following: 

Directly abuts? (YIN) Size (in acres/ Directly abuts? (YIN) Size (in acres) 

Summarize overall biological, chemical and physical functions being performed: 

C.	 SIGNIFICANT NEXUS DETERMIN ATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine ifthey significantly affect the chemical, physical, and biological integrity 
of a TNW. For each of the foHowing situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapallos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to rcduce the amount of pollutants or flood waters reaching a TNW? 
•	 Does the tributary, in combination with its adjacent wctlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for spccics that are present in the TNW? 
•	 Does the tributary, in combination with its adjacent wctlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
•	 Does the tributary, in combination with its adjacent wetlands (if any), havc othcr relationships to the physical, chemical, or 

biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1.	 Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D: 

2.	 Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findings ofpresencc or absence of significant nexus below, bascd on thc tributary in combination with all of its 
adjacent wetlands, then go to Section IlI.D: 

3.	 Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section III.D: 

D.	 DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERSIWETLANDS ARE (CHECK ALL 
THAT APPLY): 

1.	 TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in revicw area:
 
TNWs: linear feet width (ft), Or, acres.
 
Wetlands adjacent to TNWs: acres.
 

2.	 RPWs that flow directly or indirectly into TNWs. 
Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 
tributary is perennial: 

Tributaries of TNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) arc 
jurisdictional. Data supporting this conclusion is provided at Section I1I.B. Providc rationale indicating that tributary flows 
seasonally: 



Provide estimates for jurisdictional waters in the .eview area (check all that apply):
 
IlliI Tributary waters: linear feet width (ft).
 
IlliI Other non-wetland waters: acres.
 

Identify type(s) of waters: 

3.	 Non-RPWs8 that flow directly or indirectly into TNWs. 
Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 
TNW is jurisdictional. Data supporting this conclusion is provided at Section IILe. 

Provide estimates for jurisdictional waters within the review area (check all that apply):
 
Lll Tributary waters: linear feet width (ft).
 
IlliI Other non-wetland waters: acres.
 

Identify type(s) of waters: 

4.	 Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
 
IlliI Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
 

Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

IlliI Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tribut<Jry is 
seasonal in Section IILB and rationale in Section IILD.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5.	 Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
IlliI	 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section m.e. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6.	 Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
Lll	 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section IILC. 

Provide estimates for jurisdictional wetlands in the rcvicw area: acres. 

7.	 Impoundments of jurisdictional waters. 9
 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
 
L:J	 Demonstrate that impoundment was created from "waters of the U.S.," or 
L:J	 Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
L:J	 Demonstrate that water is isolated with a nexus to commerce (see E below). 

E.	 ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLy):lo 

which are or could be used by interstate or foreign tr<Jvelers for recreational or other purposes.
 
from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.
 
which are or could be used for industrial purposes by industries in interstate commerce.
 
Interstate isolated waters. Explain:
 
Other factors. Explain:
 

Identify water body and summarize rationale supporting determination: 

'See Footnote # 3.
 
9 To complete the analysis refer to the key in Section II1.D.6 of the Ins:rllctional Guidebook.
 
10 Prior to asserting or declining CWA jurisdiction based solely on this eategory, Corps Districts will elevate the action to Corps and EPA HQ f,)t·
 
review consistent with the process described in the Curps/EPA MeJllorandum Regarding CWA Act '!lIrisdict;"'1! Following Rapaflos.
 



Provide estimates for Jurisdictional waters in the review area (check all that apply): o Tributary waters: linear feet width (ft).

D Other non-wetland waters: acres.
 

Identify type(s) of waters:
 
D Wetlands: acres.
 

F.	 NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
D If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements. 
~ Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

~ Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

~	 Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: Wetland AO does 
not have a surface hydrologic connection to navigable waters and it lies outside the 100- and SOO-year floodplains. The 
nearest waterbody, stream #7, Stream #7, which lies outside the survey corridor, is located approximately 53 feet west of the 
wetland, separated by a road and a spoil levee. Stream #7, an unnamed canaUditch (National Hydrography Dataset-NHD) 
flows approximately 1.0 mile to Hillebrandt Bayou (RPW). 

D	 Other: (explain, ifnot covered above): This wetland is a Prior Converted. 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis ofjurisdiction is the MBR
 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
 
judgment (check all that apply):

D Non-wetland waters (i.e., rivers, streams): linear feet width (ft).
 
[]I Lakes/ponds: acres.
 
D Other non-wetland waters: acres. List type of aquatic resource:
 
~ Wetlands: 0.305 acres.
 

Provide acreage estimates for non-jurisdictional waters in the rcview area that do not meet the "Significant Nexus" standard, where such
 
a finding is required for jurisdiction (check all that apply):
 
D Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).

D Lakes/ponds: acres.
 
[]I Other non-wetland waters: acres. List type of aquatic resource:
 
D Wetlands: 0.305acrcs.
 

SECTION IV: DATA SOURCES. 

A.	 SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, whcre checked 
and requested, appropriately reference sources below): 
~ Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
~ Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

~ Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report.
 

D Data sheets prepared by the Corps:
 
[]I Corps navigable waters' study:
 
~ U.S. Geological Survey Hydrologic Atlas:
 

~ USGS NHD data. 
D USGS 8 and [2 digit HUC maps. 

~ U.S. Geological Survey map(s). Cite scale & quad name: 7.5 Minute Series (Topographic) Quadrangle, Beaumont East, Texas. 
~ USDA Natural Resources Conservation Service Soil Survey. Citation:U.S. Department of Agriculture National Resource 
Conservation Service. 2007. Soil Survey Geographic (SSURGO) Database for Jefferson County, Texas. U.S. Department of 
Agriculture, Soil Conservation Service. June 2006. Soil Survey of Jefferson County, Texas. 
~ National wetlands inventory map(s). Cite narne:United States Fish and Wildlife Service (USFWS). 2007. Wetland Geodatabase. 
Accessed March 2007. http://www.esri.comllibrary/whitepapers/pdfs/shapefile.pdf. 
[]I State/Local wetland inventory map(s): 
~ FEMA/FIRM maps:Federal Emergency Management Agency (FEMA) Q3 Flood Data. 2007. Accessed March 2007. 
http://www.esri.comldata/download/fema/index.html. Panel # 4803850165C, Quad: 30094-Al, Zone X. 
[]I IOO-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
~ Photographs: ~ Aerial (Name & Date): USGS 2004 Digital Ortho Quarter Quadrangle, Beaumont East, Texas. 

or ~ Other (Name & Date): Applicant purchased Digital Aerial Imagery from November 2006.
 
Previous determination(s). File no. and date of response letter:
 
Appl icable/supporting case law:
 



I2J Applicable/supporting scientific literature:
 
I2J Other information (please specify):
 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 
Data forms, photographLc documentation, maps, and GPS survey data for Wetland AO are documentated in: 
Applicant: Golden Triangle Storage 
Project: Golden Triangle Storage Project 
USACE File: SWG-2007-847 
Wetland Report Part II "Waters of the USIncluding Wetlands Identification and Delineation for the Golden Triangle Storage (GTS) 

Project". 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the 10 Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A.	 REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 1/15/08 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:
 
Galveston District, Golden Triangle Storage Project-Wetland Report Part II, SWG-2007-847, Wetland AP
 

C.	 PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: Texas County/parish/borough: Jefferson City: Beaumont 
Center coordinates of site (lat/long in degree decimal format): Lat. 30.0 19487° ~, Long. 94.106247° 

Universal Transverse Mercator: NAD83 UTM Zone 15N meters:
 
Northing: 3,321,459.9; Easting: 393,322.6
 
Name of nearest waterbody: Unnamed Tributary (Stream #8) of Hillebrandt Bayou.
 

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: None 
Name of watershed or Hydrologic Unit Code (HUC): Sabine Lake, Texas and Louisiana, 12040201 
~	 Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
iii	 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a 

different 10 form. 

D.	 REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY); 
.~ Office (Desk) Determination. Date: 1/15/08 
iii Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A.	 RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There ~!i¢!lg "navigable waters ofthe u.s." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. [Required] 

1[1	 Waters subject to the ebb and flow of the tide. 
ETI	 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters ofthe u.s." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1.	 Waters of the U.S. 
a.	 Indicate presence of waters of U.S. in review area (check all that apply): 1 

TNWs, including territorial seas 
Wetlands adjacent to TNWs 
Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
Non-RPWs that flow directly or indirectly into TNWs 
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
Impoundments ofjurisdictional waters 
Isolated (interstate or intrastate) waters, including isolated wetlands 

b.	 Identify (estimate) size of waters of the U.S. in the review area:
 
Non-wetland waters: linear feet: width (ft) and/or acres.
 
Wetlands: acres.
 

c. Limits (boundaries) of jurisdiction based on: ~Qt~:RR~!~~fi,I~:
 
Elevation of established OHWM (if known):
 

2.	 Non-regulated waters/wetlands (check if applicable):3 

I Boxes checked below shall be supported by completing the appropriate sections in Section II] below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally"
 
(e.g., typically 3 months).
 
) Supporting documentation is presented in Section m.p.
 



~.	 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain: Wetland AP (0.723 acre) is located in a depressional landscape within a rice field located on the brine disposal 
pipeline corridor between MP 1.7-1.9 (Attached Figures 1 and 2). Wetland AP does not have a surface hydrologic 
connection to navigable waters, and it lies outside the 100- year floodplain. The nearest waterbody, Stream #8, is 
located approximately 105 feet east of Wetland AP (Wetland Report Part II). Stream #8 id an unnamed ditch/canal 
(National Hydrography Dataset-NHD) which flows approximately 2.5 miles to Hillebrandt Bayou. Wetland AP is not 
included in the National Wetland Inventory Map for Jefferson County, Texas. Wetland AP is not included in the 
USGS Topographic Quadrangle for Beaumont East, Texas. In addition, per the NRCS Highly Erodible Land and 
Wetland Conservation Determination, this area is considered a Prior Converted Wetland (PC). PC are not subject to 
FSA unless the area reverts back to wetlands as a result of abandonment; an area that has not been cropped or 
maintained for 5 years or more. This area is a fallow rice field that is rotated every three years. The area of the soil 
station is labeled as field #2 in Section II of the Highly Erodible Land and Wetland Conservation Determination 
document (Appendix D of Wetland Report Part II). 



SECTION III: CWA ANALYSIS 

A.	 TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section lILA.1 and Section III.D.l. only; ifthe aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.l and 2 
and Section III.D.l.; otherwise, see Section IILB below. 

1.	 TNW
 
Identify TNW:
 

Summarize rationale supporting determination: 

2.	 Wetland adjacent to TNW
 
Summarize rationale supporting conclusion that wetland is "adjacent":
 

B.	 CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapaltos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditiohal navigable water, even 
though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.l for 
the tributary, Section IILB.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below. 

1.	 Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i)	 General Area Conditions:
 
Watershed size:
 
Drainage area:
 
Average annual rainfal1: inches
 
Average annual snowfall: inches
 

(ii) Physical Characteristics: 
(a)	 Relationship with TNW: 

o Tributary flows directly into TNW. 
o Tributary flows through tributaries before entering TNW. 

Project waters are river miles from TNW.
 
Project waters are river miles from RPW.
 
Project waters are aerial (straight) miles from TNW.
 
Project waters are aerial (straight) miles from RPW.
 
Project waters cross or serve as state boundaries. Explain:
 

Identify flow route to TNW5
:
 

Tributary stream order, ifknown:
 

4 Note that the Instructional Guidebook contains additional infomlation regarding swales, ditches, washes, and erosional features generally and in the arid
 
West.
 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.
 



(b)	 General Tributary Characteristics (check all that apply): 
Tributary is: D Natural 

D Artificial (man-made). Explain: 
D Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: 1~!;I!:!~f!li$f. 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands D Concrete 
D Cobbles D Gravel DMuck 
D Bedrock D Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
 
Presence of run/riffle/pool complexes. Explain:
 
Tributary geometry: li~lllllt
 
Tributary gradient (approximate average slope): %
 

(c)	 Flow: 
Tributary provides for: 11sil.!!I~i~i 
Estimate average number of flow events in review area/year: lii~I!:'li~!l 

Describe flow regime: 
Other information on duration and volume: 

Surface flow is: .,,:k]Lis~. Characteristics: 

Subsurface flow: Explain findings: 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed and banks 
D OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank D the presence oflitter and debris 
D changes in the character of soil D destruction of terrestrial vegetation 
D shelving D the presence of wrack line 
D vegetation matted down, bent, or absent D sediment sorting 
D leaflitter disturbed or washed away D scour 
D sediment deposition D multiple observed or predicted flow events 
D water staining D abrupt change in plant community 
D other (list): 

D Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent ofCWAjurisdiction (check all that apply): 
il High Tide Line indicated by: Mean High Water Mark indicated by: 

D oil or scum line along shore objects D survey to available datum; 
D fine shell or debris deposits (foreshore) D physical markings; 
D physical markings/characteristics D vegetation lines/changes in vegetation types. 
D tidal gauges 
D other (list): 

(iii)	 Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 

Explain: 
Identify specific pollutants, if known: 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow
 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.
 
7Ibid.
 



(iv) Biological Characteristics.	 Channel supports (check all that apply):

D Riparian corridor. Characteristics (type, average width):
 
D Wetland fringe. Characteristics:
 
D Habitat for:
 

D Federally Listed species. Explain findings:
 
D Fish/spawn areas. Explain findings:
 
D Other environmentally-sensitive species. Explain findings:
 
D Aquatic/wildlife diversity. Explain findings:
 

2.	 Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i)	 Physical Characteristics: 
(a)	 General Wetland Characteristics: 

Properties:
 
Wetland size: acres
 
Wetland type. Explain:
 
Wetland quality. Explain:
 

Project wetlands cross or serve as state boundaries. Explain: 

(b)	 General Flow Relationship with Non-TNW:
 
Flow is: :ej~R;Ji§(. Explain:
 

Surface flow is: I'ic:H~isi
 
Characteristics:
 

Subsurface flow: Explain findings:
 
D Dye (or other) test performed:
 

(c)	 Wetland Adjacency Determination with Non-TNW:
 
D Directly abutting
 
D Not directly abutting


D Discrete wetland hydrologic connection. Explain:

D Ecological connection. Explain:
 
D Separated by berm/barrier. Explain:
 

(d)	 toTNW 
river miles from TNW. 

aerial (straight) miles from TNW. 

Pi(kl.ist floodplain. 

(ii)	 Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain:
 
Identify specific pollutants, ifknown:
 

(iii) Biological Characteristics. Wetland supports (check all that apply):

D Riparian buffer. Characteristics (type, average width):
 
D Vegetation type/percent cover. Explain:

D Habitat for:
 

D Federally Listed species. Explain findings:
 
D Fish/spawn areas. Explain findings:
 
D Other environmentally-sensitive species. Explain findings:
 
D Aquatic/wildlife diversity. Explain findings:
 

3.	 Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: :ei.,;I<1ilst 
Approximately ( ) acres in total are being considered in the cumulative analysis. 





Provide estimates for jurisdictional waters in the review area (check all that apply):
 
Tributary waters: linear feet width (ft).
 
Other non-wetland waters: acres.
 
Identify type(s) of waters: 

3.	 Non-RPWs8 that flow directly or indirectly into TNWs. 
il Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section lILe. 

Provide estimates for jurisdictional waters within the review area (check all that apply):

liI Tributary waters: linear feet width (ft).
 
Iil Other non-wetland waters: acres.
 

Identify type(s) of waters: 

4.	 Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
il Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

[Ell	 Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section IILD.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

Il Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section IILB and rationale in Section IILD.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5.	 Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
il Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III.e. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6.	 Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
[Ell	 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section III.C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7.	 Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
Demonstrate that impoundment was created from "waters of the U.S.," or 
Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
Demonstrate that water is isolated with a nexus to commerce (see E below). 

E.	 ISOLATED [INTERSTATE OR INTRA-STATEl WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY):'o
Il which are or could be used by interstate or foreign travelers for recreational or other purposes. 
Il from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
Il which are or could be used for industrial purposes by industries in interstate commerce. 
[Ell Interstate isolated waters. Explain: 
[Ell Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 

'See Footnote # 3.
 
9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook.
 
\0 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
 
review consistent with the process described in the CorpslEPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.
 





B. ADDITIONAL COMMENTS TO SUPPORT JD: 
Data forms, photographic documentation, maps, and GPS survey data for Wetland AP are documentated in: 
Applicant: Golden Triangle Storage 
Project: Golden Triangle Storage Project 
USACE File: SWG-2007-847 
Wetland Report Part II: "Waters of the USIncluding Wetlands Identification and Delineation for the Golden Triangle Storage (GTS) 

Project". 





~	 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain: Wetland AQ (0.510 acre) is located in a depressional landscape within a rice field located on the brine disposal 
pipeline corridor between MP 1.9-2.0 (Attached Figures 1 and 2). The nearest waterbody, Stream #8, is located 
approximately 860 feet east of Wetland AQ (Wetland Report Part II). Stream #8 is an unnamed ditch/canal (National 
Hydrography Dataset-NHD) which flows approximately 2.5 miles to Hillebrandt Bayou. Wetland AQ does not have a 
surface hydrologic connection to navigable waters, and it lies outside the 100- and 500-year floodplains. Wetland AQ 
is not included in the National Wetland Inventory Map for Jefferson County, Texas. Wetland AQ is not included in 
the USGS Topographic Quadrangle for Beaumont East, Texas. In addition, per the NRCS Highly Erodible Land and 
Wetland Conservation Determination, this area is considered a Prior Converted Wetlands(PC). PC are not subject to 
FSA unless the area reverts back to wetlands as a result of abandonment; an area that has not been cropped or 
maintained for 5 years or more. This area is a fallow rice field that is rotated every three years. The area of the soil 
station is labeled as field #2 in Section II of the Highly Erodible Land and Wetland Conservation Determination 
document (Attachment D of Wetland Report Part II). 



SECTION III: CWA ANALYSIS 

A.	 TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section III.A.! and Section 111.0.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.l and 2 
and Section 111.0.1.; otherwise, see Section III.B below. 

1.	 TNW
 
Identify TNW:
 

Summarize rationale supporting determination: 

2.	 Wetland adjacent to TNW
 
Summariz~ rationale supporting conclusion that wetland is "adjacent":
 

B.	 CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section 111.0.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section 111.0.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW.lfthe tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section 11I.B.l for 
the tributary, Section III.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below. 

1.	 Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i)	 General Area Conditions:
 
Watershed size:
 
Drainage area:
 
Average annual rainfall: inches
 
Average annual snowfall: inches
 

(ii)	 Physical Characteristics: 
(a)	 Relationship with TNW:


D Tributary flows directly TNW.
 
D Tributary flows through i~jlii~!!~ tributaries before entering TNW.
 

Project waters are river miles from TNW.
 
Project waters are river miles from RPW.
 
Project waters are aerial (straight) miles from TNW.
 
Project waters are aerial (straight) miles from RPW.
 
Project waters cross or serve as state boundaries. Explain:
 

Identify flow route to TNW5
:
 

Tributary stream order, if known:
 

Pic 

4 Note that the Instructional Guidebook contains additional infonnation regarding swales, ditches, washes, and erosional features generally and in the arid 
West. 
j Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributaryb, which then flows into TNW. 



(b)	 General Tributarv Characteristics (check all that apply):
 
Tributary is: 0 Natural
 

o Artificial (man-made). Explain: 
o Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate):
 
Average width: feet
 
Average depth: feet
 
Average side slopes: Ir_l.
 

Primary tributary substrate composition (check all that apply): 
o Silts 0 Sands	 o Concrete 
o Cobbles 0 Gravel	 o Muck 
o Bedrock 0 Vegetation. Type/% cover: 
o Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
 
Presence of run/rime/pool complexes. Explain:
 
Tributary geometry: r'tIC'Ilr~l
 
Tributary gradient (approximate average slope): %
 

(c)	 Flow:
 
Tributary provides for: eJ,,!<'~~j
 
Estimate average number of flow events in review area/year: ):!i~~:~~t
 

Describe flow regime:
 
Other information on duration and volume:
 

Surface flow is: Characteristics: 

Subsurface flow: Explain findings: 
o Dye (or other) test performed: 

Tributary has (check all that apply): 
o Bed and banks 
o OHWM6 (check all indicators that apply): 

o clear, natural line impressed on the bank 0 the presence oflitter and debris 
o changes in the character of soil 0 destruction of terrestrial vegetation 
o shelving	 0 the presence ofwrack line 
o vegetation matted down, bent, or absent 0 sediment sorting 
o leaflitter disturbed or washed away 0 scour 
o sediment deposition	 0 multiple observed or predicted flow events 
o water staining 0 abrupt change in plant community 
o other (list): 

o Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply): 
III High Tide Line indicated by: Mean High Water Mark indicated by: 

o oil or scum line along shore objects 0 survey to available datum; 
o fine shell or debris deposits (foreshore) 0 physical markings; 
o physical markings/characteristics 0 vegetation lines/changes in vegetation types. 
o tidal gauges
 
o other (list):
 

(iii)	 Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 

Explain:
 
Identify specific pollutants, ifknown:
 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow
 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.
 
7Ibid.
 



(iv) Biological Characteristics.	 Channel supports (check all that apply):

D Riparian corridor. Characteristics (type, average width):
 
D Wetland fringe. Characteristics:
 
D Habitat for:
 

D Federally Listed species. Explain findings:
 
D Fish/spawn areas. Explain findings:
 
D Other environmentally-sensitive species. Explain findings:
 
D Aquatic/wildlife diversity. Explain findings:
 

2.	 Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i)	 Physical Characteristics: 
(a)	 General Wetland Characteristics: 

Properties:
 
Wetland size: acres
 
Wetland type. Explain:
 
Wetland quality. Explain:
 

Project wetlands cross or serve as state boundaries. Explain: 

(b)	 General Flow Relationship with Non-TNW:
 
Flow is: elg~::l!ilI:~I. Explain:
 

Surface flow is:
 
Characteristics:
 

Subsurface flow: Explain findings:
 
D Dye (or other) test performed:
 

(c)	 Wetland Adjacency Determination with Non-TNW:

D Directly abutting
 
D Not directly abutting


D Discrete wetland hydrologic connection. Explain:
 
D Ecological connection. Explain:

D Separated by bermlbarrier. Explain:
 

(d)	 toTNW 
river miles from TNW. 

aerial (straight) miles from TNW. 

...,~.~ ...,'30 floodplain. 

(ii)	 Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain:
 
Identify specific pollutants, ifknown:
 

(iii) Biological Characteristics. Wetland supports (check all that apply):

D Riparian buffer. Characteristics (type, average width):
 
D Vegetation type/percent cover. Explain:

D Habitat for:
 

D Federally Listed species. Explain findings:
 
D Fish/spawn areas. Explain findings:
 
D Other environmentally-sensitive species. Explain findings:
 
D Aquatic/wildlife diversity. Explain findings:
 

3.	 Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: lI!~i(ljJi~l 
Approximately ( ) acres in total are being considered in the cumulative analysis. 



For each wetland, specify the folIowing: 

Directly abuts? (YIN) Size (in acres) Directly abuts? (YIN) Size (in acres) 

Summarize overalI biological, chemical and physical functions being performed: 

C.	 SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions pErformed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry polIutants or flood waters to 

TNWs, or to reduce the amount ofpollutants or flood waters reaching a TNW? 
•	 Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1.	 Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings ofpresence or absence of significant nexus below, based on the tributary itself, then go to Section m.D: 

2.	 Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section IILD: 

3.	 Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section IILD: 

D.	 DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECTWATERSIWETLANDS ARE (CHECK ALL 
THAT APPLY): 

1.	 TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
 
TNWs: linear feet width (ft), Or, acres.
 
Wetlands adjacent to TNWs: acres.
 

2.	 RPWs that flow directly or indirectly into TNWs. 
II Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 

tributary is perennial: 
Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are 
jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that tributary flows 
seasonally: 



Provide estimates for jurisdictional waters in the review area (check all that apply):
 
III Tributary waters: linear feet width (ft).

III Other non-wetland waters: acres.
 

Identify type(s) of waters: 

3.	 Non-RPWs8 that flow directly or indirectly into TNWs. 
Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 
TNW is jurisdictional. Data supporting this conclusion is provided at Section III.C. 

Provide estimates for jurisdictional waters within the review area (check all that apply):

III Tributary waters: linear feet width (ft).

II Other non-wetland waters: acres.
 

Identify type(s) of waters: 

4.	 Wetlands directly abutting an RPW tbat flow directly or indirectly into TNWs.
 
Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
 

Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section IIID.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section IlLS and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5.	 Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
III	 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section IILe. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6.	 Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
"II	 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section IILC. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7.	 Impoundments of jurisdictional waters.9
 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
 
iii Demonstrate that impoundment was created from "waters of the U.S.," or
 
[I) Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
 
[I) Demonstrate that water is isolated with a nexus to commerce (see E below).
 

E.	 ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLy):lO 
III which are or could be used by interstate or foreign travelers for recreational or other purposes. 
III from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
II which are or could be used for industrial purposes by industries in interstate commerce. 
II Interstate isolated waters. Explain:
II Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 

·See Footnote # 3.
 
9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook.
 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.
 



Provide estimates for jurisdictional waters in the review area (check all that apply):
 
Tributary waters: linear feet width (ft).
 
Other non-wetland waters: acres.
 

Identify type(s) of waters:
 
[j Wetlands: acres.
 

F.	 NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
[j If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements. 
l2:!:I Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

l2:!:I Prior to the Jan 200 I Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

~	 Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: Wetland AQ does 
not have a surface hydrologic connection to navigable waters. The nearest waterbody, Stream #8 is approximately 860 feet 
east of the wetland. 

l2:!:I	 Other: (explain, ifnot covered above): This wetland is a Prior Converted. 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis ofjurisdiction is the MBR
 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
 
judgment (check all that apply):

Ell Non-wetland waters (i.e., rivers, streams): linear feet width (ft).

Ell Lakes/ponds: acres.
 
[j Other non-wetland waters: acres. List type of aquatic resource:
 
t8J Wetlands: 0.510 acres.
 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such
 
a finding is required for jurisdiction (check all that apply):
 
mn Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).
 
mn Lakes/ponds: acres.
 
iii Other non-wetland waters: acres. List type of aquatic resource:
 
~ Wetlands: 0.510 acres.
 

SECTION IV: DATA SOURCES. 

A.	 SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below): 
l2:!:I Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
l2:!:I Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

l2:!:I Office concurs with data sheets/delineation report. 
[j Office does not concur with data sheets/delineation report.
 

[j Data sheets prepared by the Corps:
 
III Corps navigable waters' study:
 
t8J U.S. Geological Survey Hydrologic Atlas:
 

l2:!:I USGS NHD data. 
[j USGS 8 and 12 digit HUC maps. m U.S. Geological Survey map(s). Cite scale & quad name: 7.5 Minute Series (Topographic) Quadrangle, Beaumont East, Texas. 

t8J USDA Natural Resources Conservation Service Soil Survey. Citation:U.S. Department of Agriculture National Resource 
Conservation Service. 2007. Soil Survey Geographic (SSURGO) Database for Jefferson County, Texas. U.S. Department of 
Agriculture, Soil Conservation Service. June 2006. Soil Survey of Jefferson County, Texas. 
lim National wetlands inventory map(s). Cite name:United States Fish and Wildlife Service (USFWS). 2007. Wetland Geodatabase. 
Accessed March 2007. http://www.esri.com/library/whitepapers/pdfslshapefile.pdf.
iii State/Local wetland inventory map(s): 
l2:!:I FEMA/FIRM rnaps:Federal Emergency Management Agency (FEMA) Q3 Flood Data. 2007. Accessed March 2007. 
http://www.esri.comldata/download/fema/index.html. Panel # 4803850165C, Quad: 30094-AI, Zone X. 
III 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
l2:!:I Photographs: ~ Aerial (Name & Date): USGS 2004 Digital Ortho Quarter Quadrangle, Beaumont East, Texas. 

or ~ Other (Name & Date): Applicant purchased Digital Aerial Imagery from November 2006.
 
[j Previous deterrnination(s). File no. and date of response letter:
 
[j Applicable/supporting case law:
 
[j Applicable/supporting scientific literature:
 
III Other information (please specify):
 



B. ADDITIONAL COMMENTS TO SUPPORT JD: 
Data forms, photographic documentation, maps, and GPS survey data for Wetland AQ are documentated in: 
Applicant: Golden Triangle Storage 
Project: Golden Triangle Storage Project 
USACE File: SWG-2007-847 
Wetland Report Part II: "Waters of the USIncluding Wetlands Identification and Delineation for the Golden Triangle Storage (GTS) 

Project". 





II	 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain: Wetland AR (0.122 acre) is located in a depressional landscape within a pasture located on the brine disposal 
pipeline corridor between Mile Posts (MP) 0.5-0.6 (Figures 1 and 2). Wetland AR does not have a surface hydrologic 
connection to navigable waters, and it lies outside the 100-year floodplain. Wetland AR is not included in the National 
Wetland Inventory Map for Jefferson County, Texas. Wetland AR is not included in the USGS Topographic 
Quadrangle for Beaumont East, Texas. Wetland AR is located approximately 185 feet north of the spoil bank of an 
intermittent stream (Stream #11), which flows approximately 13.2 miles to Hillebrandt Bayou. Wetland AR is also 
located approximately 250 feet west of a man-made canal over an upland area (streams #10 of the Wetland Report 
Part II). This man-made canal originates at the LNVA Canal (National Hydrography Dataset-NHD) and supplies 
water to the area for agricultural use. 



SECTION III: CWA ANALYSIS 

A.	 TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section IILA.1 and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.l and 2 
and Section III.D.l.; otherwise, see Section III.B below. 

1.	 TNW
 
Identify TNW:
 

Summarize rationale supporting determination: 

2.	 Wetland adjacent to TNW
 
Summarize rationale supporting conclusion that wetland is "adjacent":
 

B.	 CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. Ifthe aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section IILD.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.l for 
the tributary, Section III.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below. 

1.	 Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i)	 General Area Conditions:
 
Watershed size:
 
Drainage area:
 
Average annual rainfall: inches
 
Average annual snowfall: inches
 

(ii)	 Physical Characteristics: 
(a)	 Relationship with TNW: 

o Tributary flows directly into TNW. 
o Tributary flows through tributaries before entering TNW. 

Project waters are river miles from TNW.
 
Project waters are river miles from RPW.
 
Project waters are aerial (straight) miles from TNW.
 
Project waters are aerial (straight) miles from RPW.
 
Project waters cross or serve as state boundaries. Explain:
 

Identify flow route to TNW5
:
 

Tributary stream order, ifknown:
 

4 Note that the Instructional Guidebook contains additional infonnation regarding swales, ditches, washes, and erosional features generally and in the arid
 
West.
 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.
 



(b)	 General Tributary Characteristics (check all that apply): 
Tributary is: D Natural 

D Artificial (man-made). Explain: 
D Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: 11'!.I~!,t. 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands D Concrete 
D Cobbles D Gravel DMuck 
D Bedrock D Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
 
Presence of run/riffle/pool complexes. Explain:
 
Tributary geometry: 11;~lili§1
 
Tributary gradient (approximate average slope): %
 

(c)	 Flow: 
Tributary provides for: l!!ISI'llll!.~ 
Estimate average number of flow events in review area/year: 1!~I,II.1 

Describe flow regime: 
Other information on duration and volume: 

Surface flow is: ri.~kL~!lt. Characteristics: 

Subsurface flow: Explain findings: 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed and banks 
D OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank D the presence oflitter and debris 
D changes in the character of soil D destruction of terrestrial vegetation 
D shelving D the presence of wrack line 
D vegetation matted down, bent, or absent D sediment sorting 
D leaf litter disturbed or washed away D scour 
D sediment deposition D multiple observed or predicted flow events 
D water staining D abrupt change in plant community 
D other (list): 

D Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent ofCWAjurisdiction (check all that apply): 
High Tide Line indicated by: Mean High Water Mark indicated by: 

D oil or scum line along shore objects D survey to available datum; 
D fine shell or debris deposits (foreshore) D physical markings; 
D physical markings/characteristics D vegetation lines/changes in vegetation types. 
D tidal gauges 
D other (list): 

(iii)	 Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 

Explain: 
Identify specific pollutants, ifknown: 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow
 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.
 
7Ibid.
 





For each wetland, specify the following: 

Directly abuts? (YIN) Size (in acres) Directly abuts? (YIN) Size (in acres) 

Summarize overall biological, chemical and physical functions being performed: 

C.	 SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency ofthe flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
•	 Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1.	 Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section IILD: 

2.	 Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

3.	 Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section IILD: 

D.	 DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERSIWETLANDS ARE (CHECK ALL 
THAT APPLY): 

1.	 TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
 
II TNWs: linear feet width (ft), Or, acres.
 
II Wetlands adjacent to TNWs: acres.
 

2.	 RPWs that flow directly or indirectly into TNWs. 
ILJ Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 

tributary is perennial: 
ILJ	 Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are 

jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that tributary flows 
seasonally: 



Provide estimates for jurisdictional waters in the review area (check all that apply):
 
Tributary waters: linear feet width (ft).
 
Other non-wetland waters: acres.
 
Identify type(s) of waters: 

3.	 Non-RPWs8 that flow directly or indirectly into TNWs. 
E2l	 Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section III.C. 

Provide estimates for jurisdictional waters within the review area (check all that apply):
 
[£! Tributary waters: linear feet width (ft).

IlJ Other non-wetland waters: acres.
 

Identify type(s) of waters: 

4.	 Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
 
Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
 
[£! Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
 

indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

[£! Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section IILB and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5.	 Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
IlJ	 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III.C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6.	 Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section III.C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7.	 Impoundments of jurisdictional waters.9
 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
 
CJ Demonstrate that impoundment was created from "waters of the U.S.," or
 
E2l Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
 
E2l Demonstrate that water is isolated with a nexus to commerce (see E below).
 

E.	 ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY):10 

which are or could be used by interstate or foreign travelers for recreational or other purposes.
 
from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.
 
which are or could be used for industrial purposes by industries in interstate commerce.
 
Interstate isolated waters. Explain:
 
Other factors. Explain:
 

Identify water body and summarize rationale supporting determination: 

8See Footnote # 3.
 
9 To complete the analysis refer to the key in Section III.D.6 ofthe Instructional Guidebook.
 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.
 



Provide estimates for jurisdictional waters in the review area (check all that apply):
 
l1li Tributary waters: linear feet width (ft).

iii Other non-wetland waters: acres.
 

Identify type(s) of waters:
 
iii Wetlands: acres.
 

F.	 NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 
Wetland Delineation Manual and/or appropriate Regional Supplements. 

iii Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 
[8J Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 

"Migratory Bird Rule" (MBR). 
g	 Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: Wetland AR does 

not have a surface hydrologic connection to navigable waters, and it lies outside the IOO-year floodplain. Wetland AR is 
located 185 feet north ofthe spoil bank of an intermittent stream (Stream #11), which flows approximately 13.2 miles to 
Hillebrandt Bayou. 
Other: (explain, ifnot covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis ofjurisdiction is the MBR
 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
 
judgment (check all that apply):

IE Non-wetland waters (i.e., rivers, streams): linear feet width (ft).

IE Lakes/ponds: acres.
 
IE Other non-wetland waters: acres. List type of aquatic resource:
 
181 Wetlands: 0.122 acres.
 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such
 
a finding is required for jurisdiction (check all that apply):

I:&J Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).
 
I:&J Lakes/ponds: acres.
 
IE Other non-wetland waters: acres. List type of aquatic resource:
 
181 Wetlands: 0.122 acres.
 

SECTION IV: DATA SOURCES. 

A.	 SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below): 
g Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
181 Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

[8J Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report.
 

l1li Data sheets prepared by the Corps:
 
I:&J Corps navigable waters' study:
 
~ U.S. Geological Survey Hydrologic Atlas:
 

[8J USGS NHD data. 
o USGS 8 and 12 digit HUC maps. 

iii U.S. Geological Survey map(s). Cite scale & quad name: 7.5 Minute Series (Topographic) Quadrangle, Beaumont East, Texas. 
~ USDA Natural Resources Conservation Service Soil Survey. Citation:U.S. Department of Agriculture National Resource 
Conservation Service. 2007. Soil Survey Geographic (SSURGO) Database for Jefferson County, Texas. U.S. Department of 
Agriculture, Soil Conservation Service. June 2006. Soil Survey of Jefferson County, Texas. 
iii National wetlands inventory map(s). Cite name:United States Fish and Wildlife Service (USFWS). 2007. Wetland Geodatabase. 
Accessed March 2007. http://www.esri.com/library/whitepapers/pdfs/shapefile.pdf.
l1li State/Local wetland inventory map(s): . 
g FEMAIFIRM maps:Federal Emergency Management Agency (FEMA) Q3 Flood Data. 2007. Accessed March 2007. 
http://www.esri.com/data/downloadlfema/index.html. Panel # 4803850165C, Quad: 30094-Al, Zone X. 
III 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
~ Photographs: [8J Aerial (Name & Date): USGS 2004 Digital Ortho Quarter Quadrangle, Beaumont East, Texas. 

or IS:I Other (Name & Date): Applicant purchased Digital Aerial Imagery from November 2006.
 
Previous deterrnination(s). File no. and date of response letter:
 
Applicable/supporting case law:
 
Applicable/supporting scientific literature:
 





APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This fonn should be completed by following the instructions provided in Section IV of the JD Fonn Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A.	 REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 1115/07 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:
 
Galveston District, Golden Triangle Storage Project-Wetland Report Part II, SWG-2007-847, Wetland AS
 

C.	 PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: Texas County/parish/borough: Jefferson City: Beaumont 
Center coordinates of site (lat/long in degree decimal format): Lat. 30.019925° Long. 94.0873800~. 

Universal Transverse Mercator: NAD83 UTM Zone 15N meters:
 
Northing: 3,321,491.1; Easting: 395,142.5
 
Name of nearest waterbody: Unnamed Intennittent Stream (Stream #11) 

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: None 
Name of watershed or Hydrologic Unit Code (HUe): Sabine Lake, Texas and Louisiana, 12040201 
.1i8JI Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
~ Check if other sites (e.g., offsite mitigation sites, disposal sites, etc... ) are associated with this action and are recorded on a 

different JD form. 

D.	 REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
~ Office (Desk) Determination. Date: 1/15/07 
II Field Detennination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A.	 RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There A.r~n,Q "navigable waters ofthe u.s." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. [Required] 

Waters subject to the ebb and flow of the tide. 
Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 
Explain: 

B.	 CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters ofthe u.s." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1.	 Waters of the U.S. 
a.	 Indicate presence of waters of U.S. in review area (check all that apply): t


II TNWs, including territorial seas
 
II Wetlands adjacent to TNWs
 
II Relatively pennanent waters2 (RPWs) that flow directly or indirectly into TNWs
 
EI Non-RPWs that flow directly or indirectly into TNWs
 
II Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
 
II Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
 
II Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
 
Il Impoundments ofjurisdictional waters
 
il Isolated (interstate or intrastate) waters, including isolated wetlands
 

b.	 Identify (estimate) size of waters of the U.S. in the review area:
 
Non-wetland waters: linear feet: width (ft) and/or acres.
 
Wetlands: acres.
 

c.	 Limits (boundaries) of jurisdiction based on: 19~ri~fPlllli.&;~~lle.
 

Elevation of established OHWM (if known):
 

2.	 Non-regulated waters/wetlands (check if applicable):3 

I Boxes checked below shall be supported by completing the appropriate sections in Section 111 below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically !lows year-round or has continuous flow at least "seasonally"
 
(e.g., typically 3 months).
 
3 Supporting documentation is presented in Section IILF.
 





SECTION III: CWA ANALYSIS 

A.	 TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section III.A.1 and Section III.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.1 and 2 
and Section III.D.1.; otherwise, see Section III.B below. 

1.	 TNW
 
Identify TNW:
 

Summarize rationale supporting determination: 

2.	 Wetland adjacent to TNW
 
Summarize rationale supporting conclusion that wetland is "adjacent":
 

B.	 CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. ' 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.1 for 
the tributary, Section 11I.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below. 

1.	 Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i)	 General Area Conditions:
 
Watershed size:
 
Drainage area:
 
Average annual rainfall: inches
 
Average annual snowfall: inches
 

(ii)	 Physical Characteristics: 
(a)	 Relationship with TNW:
 

D Tributary flows directly into TNW.
 
D Tributary flows through tributaries before entering TNW.
 

Project waters are river miles from TNW.
 
Project waters are river miles from RPW.
 
Project waters are aerial (straight) miles from TNW.
 
Project waters are aerial (straight) miles from RPW.
 
Project waters cross or serve as state boundaries, Explain:
 

Identify flow route to TNW5
:
 

Tributary stream order, ifknown:
 

4 Note that the Instructional Guidebook contains additional infonnation regarding swales, ditches, washes, and erosional features generally and in the arid
 
West.
 
5 Flow route can be described by identifying, e,g" tributary a, which flows through the review area, to flow into tributary b, which then flows into lNW,
 



(b)	 General Tributary Characteristics (check all that apply): 
Tributary is: D Natural 

D Artificial (man-made). Explain: 
D Manipulated (man-altered). Explain: 

Tributary properties with respect to top ofbank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: IllllllrtiS}. 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands D Concrete 
D Cobbles D Gravel DMuck 
D Bedrock D Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
 
Presence of run/riffle/pool complexes. Explain:
 
Tributary geometry: ~IS~311$t
 
Tributary gradient (approximate average slope): %
 

(c)	 Flow: 
Tributary provides for: lli~;I,ii~91~t 
Estimate average number of flow events in review area/year: lli~,Ji3Ili~t 

Describe flow regime: 
Other information on duration and volume: 

Surface flow is: ~i,il~l;II~!J. Characteristics: 

Subsurface flow: Explain findings: 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed and banks 
D OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank D the presence oflitter and debris 
D changes in the character of soil D destruction of terrestrial vegetation 
D shelving D the presence of wrack line 
D vegetation matted down, bent, or absent D sediment sorting 
D leaf litter disturbed or washed away D scour 
D sediment deposition D multiple observed or predicted flow events 
D water staining D abrupt change in plant community 
D other (list): 

D Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply): 
liJ High Tide Line indicated by: Mean High Water Mark indicated by: 

D oil or scum line along shore objects D survey to available datum; 
D fine shell or debris deposits (foreshore) D physical markings; 
D physical markings/characteristics D vegetation lines/changes in vegetation types. 
D tidal gauges 
D other (list): 

(iii)	 Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 

Explain: 
Identify specific pollutants, ifknown: 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid. 



(iv) Biological Characteristics. Channel supports (check all that apply):

D Riparian corridor. Characteristics (type, average width):
 
D Wetland fringe. Characteristics:
 
D Habitat for:
 

D Federally Listed species. Explain findings:
 
D Fish/spawn areas. Explain findings:
 
D Other environmentally-sensitive species. Explain findings:
 
D Aquatic/wildlife diversity. Explain findings:
 

2.	 Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i)	 Physical Characteristics: 
(a)	 General Wetland Characteristics: 

Properties:
 
Wetland size: acres
 
Wetland type. Explain:
 
Wetland quality. Explain:
 

Project wetlands cross or serve as state boundaries. Explain: 

(b)	 General Flow Relationship with Non-TNW:
 
Flow is: e,g~I~~t. Explain:
 

Surface flow is: iPi.ck I,ist
 
Characteristics:
 

Subsurface flow: Explain findings:
 
D Dye (or other) test perfonned:
 

(c)	 Wetland Adjacency Detennination with Non-TNW:

D Directly abutting
 
D Not directly abutting


D Discrete wetland hydrologic connection. Explain:

D Ecological connection. Explain:
 
D Separated by berrn/barrier. Explain:
 

(d)	 Proximity (Relationship) to TNW
 
Project wetlands are river miles from TNW.
 
Project waters are aerial (straight) miles from TNW.
 
Flow is from:
 
Estimate approximate location ofwetland as within the floodplain.
 

(ii)	 Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain:
 
Identify specific pollutants, if known:
 

(iii) Biological Characteristics. Wetland supports (check all that apply):

D Riparian buffer. Characteristics (type, average width): .
 
D Vegetation type/percent cover. Explain:

D Habitat for:
 

D Federally Listed species. Explain findings:
 
D Fish/spawn areas. Explain findings: .
 
D Other environmental1y-sensitive species. Explain findings:
 
D Aquatic/wildlife diversity. Explain findings:
 

3.	 Characteristics of all wetlands adjacent to the tributary (if a~:r2 .. , 
Al1 wetland(s) being considered in the cumulative analysis: ~r~lf!ili~f 
Approximately ( ) acres in total are being considered in til; cumulative analysis. 



For each wetland, specify the following: 

Directly abuts? (YIN) Size (in acres) Directly abuts? (YIN) Size (in acres) 

Summarize overall biological, chemical and physical functions being performed: 

C.	 SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
•	 Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1.	 Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section m.D: 

2.	 Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section IILD: 

3.	 Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section m.D: 

D.	 DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERSIWETLANDS ARE (CHECK ALL 
THAT APPLY): 

1.	 TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
 
TNWs: linear feet width (ft), Or, acres.
 
Wetlands adjacent to TNWs: acres.
 

2.	 RPWs that flow directly or indirectly into TNWs. 
Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 
tributary is perennial: 

mrr	 Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are 
jurisdictional. Data supporting this conclusion is provided at Section 111.8. Provide rationale indicating that tributary flows 
seasonally: 





Provide estimates for jurisdictional waters in the review area (check all that apply):
 
GEl Tributary waters: linear feet width (ft).
 
GEl Other non-wetland waters: acres.
 

Identify type(s) of waters:
 
GEl Wetlands: acres.
 

F.	 NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
III If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements.
 
~ Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
 

[8]	 Prior to the Jan 2001 Supreme Court decisio:1 in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

~	 Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain:Wetland AS does 
not have a surface hydrologic connection to navigable waters and it lies outside the 100-year noodplain. Wetland AS is 
located 135 feet west of the spoil bank of an intermittent stream (Stream #11), which nows approximately 13.2 miles to 
Hillebrandt Bayou.

III	 Other: (explain, ifnot covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis ofjurisdiction is the MBR
 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
 
judgment (check all that apply):
 
GEl Non-wetland waters (i.e., rivers, streams): linear feet width (ft).

III Lakes/ponds: acres.
 
III Other non-wetland waters: acres. List type ofaquatic resource:
 
~ Wetlands: 0.051 acres.
 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such
 
a finding is required for jurisdiction (check all that apply):
 
GEl Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).
 
GEl Lakes/ponds: acres.
 
[] Other non-wetland waters: acres. List type of aquatic resource:
 
~ Wetlands: 0.051 acres.
 

SECTION IV: DATA SOURCES. 

A.	 SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below): 
~ Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
~ Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

[8] Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report.


III Data sheets prepared by the Corps:
 
III Corps navigable waters' study:
 
~ U.S. Geological Survey Hydrologic Atlas:
 

[8] USGS NHD data. 
D USGS 8 and 12 digit HUC maps. 

~ U.S. Geological Survey map(s). Cite scale & quad name: 7.5 Minute Series (Topographic) Quadrangle, Beaumont East, Texas. 
~ USDA Natural Resources Conservation Service Soil Survey. Citation:U.S. Department of Agriculture National Resource 
Conservation Service. 2007. Soil Survey Geographic (SSURGO) Database for Jefferson County, Texas. U.S. Department of 
Agriculture, Soil Conservation Service. June 2006. Soil Survey of Jefferson County, Texas. 
IJ. National wetlands inventory map(s). Cite name:United States Fish and Wildlife Service (USFWS). 2007. Wetland Geodatabase. 
Accessed March 2007. http://www.esri.com/library/whitepapers/pdfs/shapefile.pdf.
III State/Local wetland inventory map(s): . 
13 FEMAIFIRM maps:Federal Emergency Management Agency (FEMA) Q3 Flood Data. 2007. Accessed March 2007. 
http://www.esri.com/data/download/fema/index.html. Panel # 4803850165C, Quad: 30094-Al, Zone X. 
III 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
IJ. Photographs: [8] Aerial (Name & Date): USGS 2004 Digital Ortho Quarter Quadrangle, Beaumont East, Texas. 

or [8] Other (Name & Date): Applicant purchased Digital Aerial Imagery from November 2006.
 
GEl Previous deterrnination(s). File no. and date of response letter:
 
iii Applicable/supporting case law:
 
iii Applicable/supporting scientific literature:
 



III Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 
Data forms, photographic documentation, maps, and GPS survey data for Wetland AS are documentated in: 
Applicant: Golden Triangle Storage 
Project: Golden Triangle Storage Project 
USACE File: SWG-2007-847 
Wetland Report Part II: "Waters of the USIncluding Wetlands Identification and Delineation for the Golden Triangle Storage (GTS) 

Project". 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A.	 REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 1115/08 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:
 
Galveston District, Golden Triangle Storage Project-Wetland Report Part I, SWG-2007-847, Wetland D
 

C.	 PROJECT LOC},TIO~,AND BAC;"':(;ROlJ~m l(irORi>l-\.TlOi'; 
State: Texas County/parishlborough: Jefferson City: Beaumont· 
Center coordinates of site (lat/long in degree decimal format): La!. 30.024233° ~, Long. 94.077516°;W. 

Universal Transverse Mercator: N/\D83 lfT~~ ?0!1<; I~N meten:
 
Northing: 3,321,959.5; Easting:396,098.3
 
Name ofnearest waterbody: Unname Lake within Spindletop Oil Field
 

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: None 
Name of watershed or Hydrologic Unit Code (HUC): Sabine Lake, Texas and Louisiana, 12040201 
~	 Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. o	 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a 

different JD form. 

D.	 REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
~ Office (Desk) Determination. Date: 1115/08 o	 Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A.	 RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There "navigable waters ofthe Us." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. [Required]

II Waters subject to the ebb and flow of the tide. o	 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 
Explain: 

B.	 CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters ofthe Us." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1.	 Waters of the U.S. 
a.	 Indicate presence of waters of U.S. in review area (check all that apply): 1
 

II TNWs, including territorial seas
 o Wetlands adjacent to TNWs 
o Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
o Non-RPWs that flow directly or indirectly into TNWs o Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
o Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs o Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs o Impoundments ofjurisdictional waters 
o Isolated (interstate or intrastate) waters, including isolated wetlands 

b.	 Identify (estimate) size of waters of the U.S. in the review area:
 
Non-wetland waters: linear feet: width (ft) and/or acres.
 
Wetlands: acres.
 

c. Limits (boundaries) of jurisdiction based on: Not A,ppllic:able:
 
Elevation of established OHWM (ifknown):
 

2.	 Non-regulated waters/wetlands (check if applicable):J 

I Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally"
 
(e.g., typically 3 months).
 
J Supporting documentation is presented in Section II1.F.
 



~.	 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain: Wetland D (3.95 acres) is located in a depressional landscape created by the subsidence associated with the 
historical solution sulphur mining that occurred within the Spindletop Oil Field (Attached Figures 1 and 2). Wetland D 
is not naturally connected to a navigable waters. In addition, the area lies outside the 100- and 500-year floodplains. 
Wetland D is not included in the National Wetland Inventory Map for Jefferson County, Texas. Wetland D is not 
included in the USGS Topographic Quadrangle for Beaumont East, Texas. Wetland D is classified as a pond in the 
National Hydrography dataset- NHD. Wetland D does not have a surface hydrologic connection to a navigable water. 
Wetland D is located on the north east side of the property to the east of Highland Ave, which crosses the property on a 
north to south direction. The water on the east side of Highland Avenue is diverted to the west side through a culvert 
under the road to a man-made ditch that runs in a south to north direction along the west side of Highland Avenue. 
The water from this ditch drains to the north of the property to a pumping station where it is pumped over a levee into 
IHl IInname(l man-lT'llrl.. flit"''' that flows tl) th~ nQrflH'a<t fflr apprflxim'.lte'y 0.25 mil'" ?NHh!'!'thr~"~h:>f!'lvert to ~>n 

abandoned canal segment ofthe Lower Neches VaHey Authority. This canal i~ surrounucrlby ltyecs and has no outlet. 



SECTION III: CWA ANALYSIS 

A.	 TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section III.A.l and Section IILD.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections IILA.l and 2 
and Section III.D.1.; otherwise, see Section III.B below. 

1.	 TNW
 
Identify TNW:
 

2.	 Wetland adjacent to TNW
 
Summariz~. rationale supporting c:;nc\usion that wetland is "adjdccnt".
 

B.	 CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section 111.0.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section 111.0.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

If the waterbodl is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.l for 
the tributary, Section III.B.2 for any onsite wetlands, and Section IILB.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below. 

1.	 Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i)	 General Area Conditions:
 
Watershed size: Pic
 
Drainage area: Pic
 
Average annual rainfall: inches
 
Average annual snowfall: inches
 

(ii)	 Physical Characteristics: 
(a)	 Relationship with TNW: 

o Tributary flows directly into TNW. 
o Tributary flows through tributaries before entering TNW. 

Project waters are river miles from TNW. 
Project waters are river miles from RPW. 
Project waters are aerial (straight) miles from TNW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW5
:
 

Tributary stream order, ifknown:
 

4 Note that the Instructional Guidebook contains additional infonnation regarding swales, ditches, washes, and erosional features generally and in the arid
 
West.
 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.
 





(iv) Biological Characteristics.	 Channel supports (check all that apply):

D Riparian corridor. Characteristics (type, average width):
 
D Wetland fringe. Characteristics:
 
D Habitat for:
 

D Federally Listed species. Explain findings:
 
D Fish/spawn areas. Explain findings:
 
D Other environmentally-sensitive species. Explain findings:
 
D Aquatic/wildlife diversity. Explain findings:
 

2.	 Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i~	 Phy~k"l r~".r::1.rtl'rj~t;,.~~
 

~a) General Wetland Characteristics:
 
Properties:
 

Wetland size: acres
 
\VeLlarid type. :::;,.yl.lin:
 
Wetland quality. Explain:
 

Project wetlands cross or serve as state boundaries. Explain: 

(b)	 General Flow Relationship with Non-TNW:
 
Flow is: I!SI'Ji$f. Explain:
 

Surface flow is: Pi..1<- l.iot
 

Characteristics:
 

Subsurface flow: Explain findings:
 
D Dye (or other) test performed:
 

(c)	 Wetland Adjacency Determination with Non-TNW:

D Directly abutting
 
D Not directly abutting


D Discrete wetland hydrologic connection. Explain:

D Ecological connection. Explain:

D Separated by bermlbarrier. Explain:
 

(d)	 W 
river miles from TNW. 

List aerial (straight) miles from TNW. 

Pi(:k l"iSt floodplain. 

(ii)	 Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain:
 
Identify specific pollutants, if known:
 

(iii) Biological Characteristics. Wetland supports (check all that apply):

D Riparian buffer. Characteristics (type, average width):
 
D Vegetation type/percent cover. Explain:

D Habitat for:
 

D Federally Listed species. Explain findings:
 
D Fish/spawn areas. Explain findings:
 
D Other environmentally-sensitive species. Explain findings:
 
D Aquatic/wildlife diversity. Explain findings:
 

3.	 Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: gj;~~~t~t 
Approximately ( ) acres in total are being considered in the cumulative analysis. 



For each wetland, specify the following: 

Directly abuts? (YIN) Size (in acres) Directly abuts? (YIN) Size (in acres) 

Summarize overall biological, chemical and physical functions being performed: 

C.	 SIGNIFICANT NEXUS DETERMINATION 

A significant .:cxus analysis will assess the flow characteristics and fuact:ons of the Libutary itself lind the funCtions performed 
ty :my ~,ct::iHthadJai:i;:lit lO the frib'utary to detcrmlu..: ;; tlley signific;....l:j' ;.~·!~ct n.." d,;.cmkai, physical, and biologii::lt" int",griij . ~ 
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical andJor biologicallin1legr;Uyloflaq'lNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, andllit1iquttlIDyofthe flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its.itdjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
•	 Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream food webs? 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1.	 Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section m.D: 

2.	 Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section lII.D: 

3.	 Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section m.D: 

D.	 DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERSIWETLANDS ARE (CHECK ALL 
THAT APPLY): 

1.	 TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
 
TNWs: linear feet width (ft), Or, acres,
 
Wetlands adjacent to TNWs: acres.
 

2.	 RPWs that flow directly or indirectly into TNWs. 
Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 
tributary is perennial: 

Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are 
jurisdictional. Data supporting this conclusion is provided at Section m,B. Provide rationale indicating that tributary flows 
seasonally: 



Provide estimates for jurisdictional waters in the review area (check all that apply):
 
Tributary waters: linear feet width (ft).
 
Other non-wetland waters: acres.
 
Identify type(s) of waters: 

3.	 Non-RPWs8 that flow directly or indirectly into TNWs. 
GEl	 Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section III.e. 

Provide estimates for jurisdictional waters within the review area (check all that apply):
 
!!II Tributary waters: linear feet width (ft).
 
[:J Oth~~' l;8n -',Tr~t~:l~d ',I,r:1t'::';~· ::'''';f~
 

Identify type(s) of waters: 

4;· 'Wetlands dirtocL!y a:.hHlin~ an i·U,-\!\' that dow dh'ectly or inui,'l:ctiy ;il.u··~N V.".
 
Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
 

Wetlands directly abutting an RPW where.tributaries typically flow year-round. Provide data and rationale" "hut t,'itct!f1'"i'" 
indicating that tributary is perennial in Section III.D.l, above. Provide rationale indicating that wetland;is~nni~l in·Sr·ctin· 
directly abutting an RPW: 

~ Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section III.B and rationale in Section III.D.l, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5.	 Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
GEl	 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section m.e. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6.	 Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
[J	 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section m.e. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7.	 Impoundments of jurisdictional waters.9
 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
 
E13 Demonstrate that impoundment was created from "waters of the U.S.," or
 
GEl Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
 
GEl Demonstrate that water is isolated with a nexus to commerce (see E below).
 

E.	 ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADAnON OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY):IO 
[J which are or could be used by interstate or foreign travelers for recreational or other purposes. 
~ from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
III which are or could be used for industrial purposes by industries in interstate commerce. 
[J Interstate isolated waters. Explain: 
[J Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 

'See Footnote # 3.
 
9 To complete the analysis refer to the key in Section IILD.6 of the Instructional Guidebook.
 
'0 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
 
review consistent with the process described in the Corps/EPA Memorand/lm Regarding CWA Act Jurisdiction Following Rapanos.
 





or [gJ Other (Name & Date): Applicant purchased Digital Aerial Imagery from November 2006 .
 
[] Previous determination(s). File no. and date of response letter:
 
[] Applicable/supporting case law:
 
[] Applicable/supporting scientific literature:
 
lJS.j Other information (please specify):
 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 
Data forms, photographic documentation, maps, and GPS survey data for Wetland Dare documentated in: 
Applicant: Golden Triangle Storage 
Project: Golden Triangle Storage Project 
TT<::!I rF Fi1!"· C;;WG-2()(l7-S:L17 

\Vetland Report Part l:!'Waters of the US Including Wetlands Identification and Delineation forthe.OoldcnTriangle Storage (OTS) 
Project". 

. ~'" 1 b~;: ,l '.' .~,. _~~':'_' f 
~i !:.!d.;- }; t~; :1'f~:;i:f,~11'J?';:~:':-'~"V'l"!'·hi~. 

"'j"}~ltt;;,", ~. 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Fonn Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A.	 REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 1/15/08 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:
 
Galveston District, Golden Triangle Storage Project-Wetland Report Part I, SWG-2007-847, Wetland E
 

C.	 PROJECT LOCATION Al'u BACKGRm;;'\::;.ij'·:r-GRT>iAl;IO,T\; 
State: Texas County/parish/borough: Jefferson 'City: Beaumont 
Center coordinates of site Oat/long in degree decimal format): Lat. 30.024931 ° N', Long. 94.069880° W. 

Univeroal Transverse Mercator: NAD83 lITM Zone 15N meters:
 
Northmg: 3,322,U2U.lJ; bastmg:3l.Jo,lS3:U
 
Name ofnearest waterbody: Unname Lake within Spindletop Oil Field
 

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: None 
Name of watershed or Hydrologic Unit Code (HUC): Sabine Lake, Texas and Louisiana, 12040201 
~ Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
III Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a 

different JD form. 

D.	 REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
~ Office (Desk) Detennination. Date: 1/15/08 
III Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A.	 RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There "navigable waters ofthe u.s." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. [Required] 

Waters subject to the ebb and flow of the tide. 
Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 
Explain: 

B.	 CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters ofthe u.s." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1.	 Waters of the U.S. 
a.	 Indicate presence of waters of U.S. in review area (check all that apply): 1 

TNWs, including territorial seas 
Wetlands adjacent to TNWs 
Relatively pennanent waters2 (RPWs) that flow directly or indirectly into TNWs 
Non-RPWs that flow directly or indirectly into TNWs 
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
Impoundments ofjurisdictional waters 
Isolated (interstate or intrastate) waters, including isolated wetlands 

b.	 Identify (estimate) size of waters of the U.S. in the review area:
 
Non-wetland waters: linear feet: width (ft) andlor acres.
 
Wetlands: acres.
 

c. Limits (boundaries) of jurisdiction based on: l~i~I~lll~:,l!il~;
 
Elevation of established OHWM (ifIrnown):
 

2.	 Non-regulated waters/wetlands (check if applicable):3 

I Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally"
 
(e.g., typically 3 months).
 
3 Supporting documentation is presented in Section III.F.
 



~.	 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain: Wetland E (0.81 acre) is located within the proposed 90-acre Central Storage Site property for the Golden 
Triangle Storage Project. Wetland E is located in a depressional landscape created by subsidence associated with 
historical solution sulfur mining that occurred within the Spindletop Oil Field (Attached Figures 1 and 2 and Photos), 
and does not have a surface hydrologic connection to navigable waters. The area lies outside the 100- and SOO-year 
floodplains. Wetland E is not included in the National Wetland Inventory Map for Jefferson Counly, Texas. Wetland 
E is not included in the USGS Topographic Quadrangle for Beaumont East, Texas. Wetland E is part of a larger 
wetland area that is located adjacent to the northern portion of an unnamed lake also created by the historical 
subsidence. The unnamed lake is bisected by Amco Road where the northeastern portion of the lake drains into the 
southern portion through a culvert under the road. The unnamed lake has two outlets: a Pumping Station located on 
its southern boundary (Attached Figure 1) and a man-made, dredged canal constructed through an upland on its west 
b!luJlrlary that that drains thr'Jl'~h c"I""~~ 'm(l!,~ r,Hr"'1~ t .."c\{s and Pmi t\.rthHr Rllad. :md·thenif1to II ~!'rit'~ (\ffTl?n 
made ca~als for approximatdy i3 miles to Hillebrandt Bayou, it per~nnial Jlon-uavigab\e stream.. At the P.ulllpiug 
Station the water from the unnamed lake is pumped over a levee into an uunamed intermittent tributary {National 
Hydrography Data-NUD) which flows for approximately 0.72 miles to a Siphon St&til>n ~hat c[o~ses the Lowe.. X::chcs 
\lalley A.a(hul~l~j; (L~~V/~~ CMr-...I, a.lId t~A~Ai fill aPv{vAl1ud.lt:ly 1.5 aJditi'i"&i.ll ilii:c.i iilto J. ~~~t..;.s~rl~~ lr..lei·gc... ~.-.'~t~J.i1fi 

area located adjacent to the Neches River (traditional navigable water). 



SECTION III: CWA ANALYSIS 

A.	 TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section lILA.! and Section III.D.l. only; ifthe aquatic resource is a wetland adjacent to a TNW, complete Sections IILA.t and 2 
and Section IILD.l.; otherwise, see Section III.B below. 

1.	 TNW
 
Identify TNW:
 

2.	 WetIandadjacent to TNW
 
SummJrizc rationale suppOitillg conclusion that wetland is "adjuce;:t":
 

B.	 CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.t for 
the tributary, Section IILB.2 for any onsite wetlands, and Section IILB.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below. 

1.	 Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i)	 General Area Conditions: 
Watershed size:
 
Drainage area:
 
Average annual rainfall: inches
 
Average annual snowfall: inches
 

(ii)	 Physical Characteristics: 
(a)	 Relationship with TNW: 

o Tributary flows directly into TNW. 
o Tributary flows through tributaries before entering TNW. 

Project waters are river miles from TNW.
 
Project waters are river miles from RPW.
 
Project waters are aerial (straight) miles from TNW.
 
Project waters are aerial (straight) miles from RPW.
 
Project waters cross or serve as state boundaries. Explain:
 

Identify flow route to TNW5
:
 

Tributary stream order, if known:
 

4 Note that the Instructional Guidebook contains additional infonnation regarding swales, ditches, washes, and erosional features generally and in the arid
 
West.
 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.
 



(b)	 General Tributary Characteristics (check all that apply): 
Tributary is: D Natural 

D Artificial (man-made). Explain: 
D Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: Iljlll!!~. 

Primary trihnt~rv <11h<tr"t", c0ml'o<itioTI (check ~)1 th~t ill'n!v)' 
D Silts· . [j Sands . ., . D Concrete 
D Cobbles D Gravel DMuck
 
D Bedrock 0 Vcgetation. Type/% co vcr:
 
D·,oi~.cr: LAPlain:
 

Tributary condition/stability [e.g., highly eroding, sloughing banks}. Explain:
 
Presence ofrun/riffle/pool complexes. Explain:
 
Tributary geometry: 1I~III~j
 
Tributary gradient (approximate average slope): %
 

(c)	 Flow: 
Tributary provides for: m~lII'~~I§* 
Estimate average number of flow events in review area/year: Ri~:j)l[[lisl 

Describe flow regime: 
Other information on duration and volume: 

Surface flow is: Ph~k ](.,is~. Characteristics: 

Subsurface flow: Explain findings: 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed and banks 
D OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank D the presence of litter and debris 
D changes in the character of soil D destruction of terrestrial vegetation 
D shelving D the presence of wrack line 
D vegetation matted down, bent, or absent D sediment sorting 
D leaf litter disturbed or washed away D scour 
D sediment deposition D multiple observed or predicted flow events 
D water staining D abrupt change in plant community 
D other (list): 

D Discontinuous OHWM? Explain: 

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply): 
High Tide Line indicated by: Mean High Water Mark indicated by: 

D oil or scum line along shore objects D survey to available datum; 
D fine shell or debris deposits (foreshore) D physical markings; 
D physical markings/characteristics D vegetation lines/changes in vegetation types. 
D tidal gauges 
D other (list): 

(iii)	 Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 

Explain: 
Identify specific pollutants, if known: 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow
 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.
 
7lbid.
 



(iv) Biological Characteristics. Channel supports (check all that apply):
o	 Riparian corridor. Characteristics (type, average width): 
o	 Wetland fringe. Characteristics: 
o	 Habitat for: o Federally Listed species. Explain findings: 

o Fish/spawn areas. Explain findings: 
o Other environmentally-sensitive species. Explain findings: 
o Aquatic/wildlife diversity. Explain findings: 

2.	 Characteristics of wetlands adj acent to non-TNW that flow directly or indirectly into TNW 

(i)	 Ph~'skl!1 (,lJ:m~rter;oHr:<. 

(a)	 General Wetland Characteristics: 
Properties:
 

Wetland siz.:: acres
 

Wetland quality. Explain:
 
Project wetlands cross or serve as state boundaries. Explain:
 

(b)	 General Flow Relationship with Non-TNW:
 
Flow is: g!£~List. Explain:
 

Surface flow is: Pick List
 
Characteristics:
 

Subsurface flow: Explain findings: 
o Dye (or other) test performed: 

(c)	 Wetland Adjacency Determination with Non-TNW: 
o Directly abutting 
o Not directly abutting 

o Discrete wetland hydrologic connection. Explain: 
o Ecological connection. Explain: 
o Separated by berrnlbarrier. Explain: 

(d)	 TNW 
river miles from TNW. 

aerial (straight) miles from TNW. 

rl(:K I_1St floodplain. 

(ii)	 Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain:
 
Identify specific pollutants, ifknown:
 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
o	 Riparian buffer. Characteristics (type, average width): 
o	 Vegetation type/percent cover. Explain: 
o	 Habitat for: 

o Federally Listed species. Explain findings: 
o Fish/spawn areas. Explain findings: 
o Other environmentally-sensitive species. Explain findings: 
o Aquatidwildlife diversity. Explain findings: 

3.	 Characteristics of all wetlands adjacent to the tributary (if 
All wetland(s) being considered in the cumulative analysis: P:1:~.Il:::I':!I~t 
Approximately ( ) acres in total are being considered in the cumulative analysis. 



For each wetland, specify the following: 

Directly abuts? (YIN) Size (in acres) Directly abuts? (YIN) Size (in acres) 

Summarize overall biological, chemical and physical functions being performed: 

C.	 SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flGW characteristics and functions of the tributary itself and the function, performed 
Lj/any "etl.ilG,; '~djatc"t t~ t~; ....;i~~~M;j ~(i d~t,",r~.~iiie~;;-U.l~J signifii:~l.lt·i) A1Ic,;:;t tl.,;: -'~~~~~lici~, ~h) ~i..:~ly and L~G~a~i4:;l: hlt~grUJ" 

of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow .' ... 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and
 
discussed in the Instructional Guidebook. Factors to consider include, for example:
 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?
 
•	 Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?
 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
 

support downstream foodwebs?
 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
 

biological integrity of the TNW?
 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
 
below:
 

1.	 Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
 
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section lll.D:
 

2.	 Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
 
adjacent wetlands, then go to Section IlLD:
 

3.	 Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
 
Section lll.D:
 

D.	 DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERSIWETLANDS ARE (CHECK ALL 
THAT APPLY): 

1.	 TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
 
TNWs: linear feet width (ft), Or, acres.
 
Wetlands adjacent to TNWs: acres.
 

2.	 RPWs that flow directly or indirectly into TNWs.
 
Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
 
tributary is perennial:
 

Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are 
jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows 
seasonal1y: 



Provide estimates for jurisdictional waters in the review area (check all that apply):
 
Tributary waters: linear feet width (ft).
 
Other non-wetland waters: acres.
 
Identify type(s) of waters: 

3.	 Non-RPWs8 that flow directly or indirectly into TNWs. 
III	 Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section III.e. 

Provide estimates for jurisdictional waters within the review area (check all that apply):

II Tributary waters: linear feet width (ft).

l!l Other no~ v:e-tb,nc! '.\'2.t~:"~: '"l~"""'''''
 

Identify type(s) of waters: 

4.	 Wetlands uirecUy'ilUu.iHbg .tll Rt"'.\ ,i'ilt lion Jilt,~tiy vi 'imJ.irt:cliy iiito Ti'Ws.· 
Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 
II Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 

".;.~.lll·the How-,",·· indicating that tributary is perennial in Section m.D.l. above. Provide rationale.indicating that wetland is " 

. rcl!t	 directly abutting an RPW: 

Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5.	 Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III.e. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6.	 Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section III.e. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7.	 Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
 
Demonstrate that impoundment was created from "waters of the U.S.," or
 
Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
 
Demonstrate that water is isolated with a nexus to commerce (see E below).
 

E.	 ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADAnON OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLy):IO
II which are or could be used by interstate or foreign travelers for recreational or other purposes. 
III from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
III which are or could be used for industrial purposes by industries in interstate commerce. 
II Interstate isolated waters. Explain:
III Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 

'See Footnote # 3.
 
9 To complete the analysis refer to the key in Section I1I.D.6 of the Instructional Guidebook.
 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.
 



Provide estimates for jurisdictional waters in the review area (check all that apply):
 
Tributary waters: linear feet width (ft).
 
Other non-wetland waters: acres.
 

Identify type(s) of waters:
 
Wetlands: acres.
 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
[J Tf ;,otentiql "'Pt18nt1~ ur"r" 8SSr-~<f'-:i within thp r~v;~"v ?r~q. thp,W" ~r,,?c r1ir1 "C't 'IT'eet thp·('!iter;q ·in the 1 ~~7Co'Tl< ,of Fng;l"'eers 

Wetland mJineation Manilal and/or appropriate Regional Supplements. . 
~ Review area included isolated waters with no substantial nexus to interstate (or foreign) ,commerce. 

I:8J Prior to the Jan 2001 S;upreme Court decision in "SWANCC," the rev;.;;w area would havc bi:cn regulated based solely on the 
";Vh6 i<ltuiy Bild Rule" (MI3R.~. . 

~ Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: Wetland E does 
not have a surface hydrologic connection to a traditional navigable water. Wetland E is, paTt of a larger wetland area that 
is located adjacentto the northern portion of an unnamed lake. The unnamed lake-kbi!l&ltd4)¥ Amco Road where the 
northeastern portion of the lake drains into the southern portion through a culvert undeinthe'road. The unnamed lake has 
two outlets: a Pumping Station located on its southern boundary (Attached Figure 1) and a man-made, dredged canal 
constructed through an upland on its west boundary that that drains through culverts under railroad tracks and Port 
Arthur Road, and then into a series of man made canals for approximately 3.3 miles to Hillebrandt Bayou, a perennial 
non-navigable stream. At the Pumping Station the water from the unnamed lake is pumped over a levee into an unnamed 
intermittent tributary (National Hydrography Data) which flows for approximately 0.72 miles to a Siphon Station that 
crosses the Lower Neches Valley Authority (LNVA) Canal, and then for approximately 1.5 additional miles into a 
palustrine emergent wetland area located adjacent to the Neches River (traditional navigable water). 

LJ	 Other: (explain, ifnot covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis ofjurisdiction is the MBR
 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
 
judgment (check all that apply):

LJ Non-wetland waters (i.e., rivers, streams): linear feet width (ft).
 
iJ Lakes/ponds: acres.
 
iJ Other non-wetland waters: acres. List type of aquatic resource:
 
~ Wetlands: 0.81 acres.
 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such
 
a finding is required for jurisdiction (check all that apply):
 

Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).
 
Lakes/ponds: acres.
 
Other non-wetland waters: acres. List type of aq uatic resource:
 
Wetlands: 0.81acres.
 

SECTION IV: DATA SOURCES. 

A.	 SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below): 
~ Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
I2S3 Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

I:8J Office concurs with data sheets/delineation report. 
o Office does not concur with data sheets/delineation report.
 

LJ Data sheets prepared by the Corps:
 
iii Corps navigable waters' study:
 
I'll U.S. Geological Survey Hydrologic Atlas:
 

I:8J USGS NHD data. 
o USGS 8 and 12 digit HUC maps. 

~ U.S. Geological Survey map(s). Cite scale & quad name: 7.5 Minute Series (Topographic) Quadrangle, Beaumont East, Texas. 
I'll USDA Natural Resources Conservation Service Soil Survey. Citation:u.S. Department of Agriculture National Resource 
Conservation Service. 2007. Soil Survey Geographic (SSURGO) Database for Jefferson County, Texas. U.S. Department of 
Agriculture, Soil Conservation Service. June 2006. Soil Survey of Jefferson County, Texas. 
~ National wetlands inventory map(s). Cite name:United States Fish and Wildlife Service (USFWS). 2007. Wetland Geodatabase. 
Accessed March 2007. http://www.esri.com/library/whitepapers/pdfs/shapefile.pdf.
LJ State/Local wetland inventory map(s): 



~ FEMAIFIRM maps:Federal Emergency Management Agency (FEMA) Q3 Flood Data. 2007. Accessed March 2007.
 
http://www.esri.com/data/download/fema/index.html. Panel # 4803850165C, Quad: 30094-AI, Zone X.
 
t&J 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)

iii Photographs: ~ Aerial (Name & Date): USGS 2004 Digital Ortho Quarter Quadrangle, Beaumont East, Texas.
 

or ~ Other (Name & Date): Applicant purchased Digital Aerial Imagery from November 2006. 
Previous determination(s). File no. and date of response letter:
 
Applicable/supporting case law:
 
Applicable/supporting scientific literature:
 
Other information (please specify):
 

l!. ADmnON.!.J. COMMFNT~TO ~npPORTJD:
 
Data forms, photographic documentatIOn, maps, and UPS survey data for Wetland E arc doc1.!lTI~ntated in:'
 
Applicant: Golden Triangle Storage
 
Project: Golden Triangle Storage Project
 

Wetland Report Part I: "Waters of the US Including Wetlands Identification and Delineation for the Golden Triangle Storage (GTS) 

Project"'-'. ·')'!J'\l.;~ 
":;i;'l-d'i- Jl\ ... 

!' "



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A.	 REPORT COMPLETION DATE FOR APPROVED JVRISDICTIONAL DETERMINATION (JD): 1115/08 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:
 
Galveston District, Golden Triangle Storage Project-Wetland Report Part I, SWG-2007-847, Wetland C
 

C.	 PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: Texas County/parishlborough: Jefferson City: Beaumont 
Center coordinates of site (lat/long in degree decimal format): Lat. 30.023873° Long. 94.077805° 

Universal Transverse Mercator: NAD83 UTM Zone 15N meters:
 
Northing: 3,321,919.8; Easting: 396,070.0
 
Name of nearest waterbody: Unname Lake within Spindletop Oil Field
 

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: None 
Name of watershed or Hydrologic Unit Code (HUC): Sabine Lake, Texas and Louisiana, 12040201 
~ Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
III Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a 

different JD form. 

D.	 REVIEW PERFORMED FOR SITE EVALVATION (CHECK ALL THAT APPLY): 
Office (Desk) Determination. Date: 1/15/08 
Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A.	 RHA SECTION 10 DETERMINATION OF JVRISDICTION. 

There "navigable waters ofthe u.s." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. [Requiredj 

Waters subject to the ebb and flow of the tide. 
Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 
Explain: 

B.	 CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters ofthe u.s." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Requiredj 

1.	 Waters of the U.S. 
a.	 Indicate presence of waters of U.S. in review area (check all that apply): I
 

II TNWs, including territorial seas
 
il Wetlands adjacent to TNWs
 
l!iI Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs
 
II Non-RPWs that flow directly or indirectly into TNWs
 
II Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
 
[£] Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
 
I!l Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
 
I!l Impoundments ofjurisdictional waters
 
II Isolated (interstate or intrastate) waters, including isolated wetlands
 

b.	 Identify (estimate) size of waters of the V.S. in the review area:
 
Non-wetland waters: linear feet: width (ft) and/or acres.
 
Wetlands: acres.
 

c. Limits (boundaries) of jurisdiction based on: ~Qf"'PP"j:3~1~~
 
Elevation of established OHWM (if known):
 

2.	 Non-regulated waters/wetlands (check if applicable):3 

I Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
1 For purposes of this fonn, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally"
 
(e.g., typically 3 months).
 
) Supporting documentation is presented in Section IILF.
 



~	 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain: Wetland C (0.61 acre) is located within the proposed 90-acre Central Storage Site property for the Golden 
Triangle Storage Project. Wetland C is an isolated wetland located in a depresssionallandscape created by the 
subsidence associated with the historical solution sulphur mining that occurred within the Spindletop Oil Field 
(Attached Figures 1 and 2). In addition, the area lies outside the 100- and 500-year floodplains. Wetland C is not 
included in the National Wetland Inventory Map for Jefferson County, Texas. Wetland C is included as a pond in the 
USGS Topographic Quadrangle for Beaumont East, Texas. Wetland C is classified as a pond in the National 
Hydrography dataset- NHD. Wetland C does not have a surface hydrologic connection to a navigable water. Wetland 
C is located on the north east side of the property to the east of Highland Ave, which crosses the property on a north to 
south direction. The water on the east side of Highland Avenue is diverted to the west side through a culvert under the 
road to a man-made ditch that runs in a south to north direction along the west side of Highland Avenue. The water 
from this ditch drains to the north of the property to a pumping station where it is pumped over a levee into an 
unnamed man-made ditch that flows to the northeast for approximately 0.25 mile, and then through a culvert to an 
abandoned canal segment of the Lower Neches Valley Authority. This canal is surrounded by levees and has no outlet. 



SECTION III: CWAANALYSIS 

A.	 TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section III.A.I and Section III.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections IILA.I and 2 
and Section III.D.I.; otherwise, see Section III.B below. 

I.	 TNW
 
Identify TNW:
 

Summarize rationale supporting determination: 

2.	 Wetland adjacent to TNW
 
Summarize rationale supporting conclusion that wetland is "adjacent":
 

B.	 CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section III.D.2.1f the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.I for 
the tributary, Section III.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below. 

I.	 Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i)	 General Area Conditions:
 
Watershed size: Pi
 
Drainage area: pic
 
Average annual rainfall: inches
 
Average annual snowfall: inches
 

(ii)	 Physical Characteristics: 
(a)	 Relationship with TNW: 

o Tributary flows directly into TNW. 
o Tributary flows through tributaries before entering TNW. 

Project waters are river miles from TNW.
 
Project waters are river miles from RPW.
 
Project waters are aerial (straight) miles from TNW.
 
Project waters are aerial (straight) miles from RPW.
 
Project waters cross or serve as state boundaries. Explain:
 

Identify flow route to TNW5
:
 

Tributary stream order, ifknown:
 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid
 
West.
 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.
 



(b)	 General Tributary Characteristics (check all that apply):
 
Tributary is: 0 Natural
 o Artificial (man-made). Explain: o Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate):
 
Average width: feet
 
Average depth: feet
 
Average side slopes: fiskI!ii.s*.
 

Primary tributary substrate composition (check all that apply): 
o Silts 0 Sands	 o Concrete 
o Cobbles 0 Gravel	 o Muck 
o Bedrock 0 Vegetation. Type/% cover: 
o Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
 
Presence of run/riffle/pool complexes. Explain:
 
Tributary geometry: lI!g~i.l!~t
 
Tributary gradient (approximate average slope): %
 

(c)	 Flow:
 
Tributary provides for: fick 1)ist
 
Estimate average number of flow events in review area/year: li,,~;~ltlm,
 

Describe flow regime:
 
Other information on duration and volume:
 

Surface flow is: PiSk List. Characteristics: 

Subsurface flow: Explain findings: 
o Dye (or other) test performed: 

Tributary has (check all that apply): 
o Bed and banks o OHWM6 (check all indicators that apply): 

o clear, natural line impressed on the bank 0 the presence of litter and debris 
o changes in the character of soil 0 destruction of terrestrial vegetation 
o shelving	 0 the presence of wrack line 
o vegetation matted down, bent, or absent 0 sediment sorting 
o leaf litter disturbed or washed away 0 scour 
o sediment deposition	 0 multiple observed or predicted flow events 
o water staining 0 abrupt change in plant community 
o other (list): 

o Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply): 
~ High Tide Line indicated by: .Ie!l. Mean High Water Mark indicated by: 

o oil or scum line along shore objects 0 survey to available datum; 
o fine shell or debris deposits (foreshore) 0 physical markings; 
o physical markings/characteristics 0 vegetation lines/changes in vegetation types. 
o tidal gauges
 
o other (list):
 

(iii)	 Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 

Explain:
 
Identify specific pollutants, if known:
 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Jbid. 



(iv) Biological Characteristics. Channel supports (check all that apply):

D Riparian corridor. Characteristics (type, average width):
 
D Wetland fringe. Characteristics:
 
D Habitat for:
 

D Federally Listed species. Explain findings:
 
D Fish/spawn areas. Explain findings:
 
D Other environmentally-sensitive species. Explain findings:
 
D Aquatic/wildlife diversity. Explain findings:
 

2.	 Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i)	 Physical Characteristics: 
(a)	 General Wetland Characteristics: 

Properties:
 
Wetland size: acres
 
Wetland type. Explain:
 
Wetland quality. Explain:
 

Project wetlands cross or serve as state boundaries. Explain: 

(b)	 General Flow Relationship with Non-TNW:
 
Flow is: i!£JI~I$t. Explain:
 

Surface flow is: rll~KLl!ll
 

Characteristics:
 

Subsurface flow: Explain findings:
 
D Dye (or other) test performed:
 

(c)	 Wetland Adjacency Determination with Non-TNW:

D Directly abutting
 
D Not directly abutting


D Discrete wetland hydrologic connection. Explain:

D Ecological connection. Explain:
 
D Separated by bermlbarrier. Explain:
 

(d)	 Proximity (Relationship) to TNW
 
Project wetlands a river miles from TNW.
 
Project waters are aerial (straight) miles from TNW.
 
Flow is from:
 
Estimate approximate location of wetland as within the floodplain.
 

(li)	 Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain:
 
Identify specific pollutants, ifknown:
 

(iii) Biological Characteristics. Wetland supports (check all that apply):

D Riparian buffer. Characteristics (type, average width):
 
D Vegetation type/percent cover. Explain:

D Habitat for:
 

D Federally Listed species. Explain findings:
 
D Fish/spawn areas. Explain findings:
 
D Other environmentally-sensitive species. Explain findings:
 
D Aquatic/wildlife diversity. Explain findings:
 

3.	 Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: m§lii:I,~~ 
Approximately ( ) acres in total are being considered in the cumulative analysis. 





Provide estimates for jurisdictional waters in the review area (check all that apply):
 
LJ Tributary waters: linear feet width (ft).

LJ Other non-wetland waters: acres.
 

Identify type(s) of waters: 

3.	 Non-RPWs8 that flow directly or indirectly into TNWs. 
Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 
TNW is jurisdictional. Data supporting this conclusion is provided at Section III.e. 

Provide estimates for jurisdictional waters within the review area (check all that apply):
 
Tributary waters: linear feet width (ft).
 
Other non-wetland waters: acres.
 

Identify type(s) of waters: 

4.	 Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
 
Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
 
[EJ Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
 

indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

[EJ Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5.	 Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III.e. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6.	 Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section III.e. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7.	 Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
 
Demonstrate that impoundment was created from "waters of the U.S.," or
 
Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
 
Demonstrate that water is isolated with a nexus to commerce (see E below).
 

E.	 ISOLATED [INTERSTATE OR INTRA-STATE) WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY):IO 
[EJ which are or could be used by interstate or foreign travelers for recreational or other purposes. 
[EJ from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
[EJ which are or could be used for industrial purposes by industries in interstate commerce. 
[EJ Interstate isolated waters. Explain: 
~ Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 

8See Footnote # 3.
 
9 To complete the analysis refer to the key in Section I1I.D.6 of the Instructional Guidebook.
 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.
 



Provide estimates for jurisdictional waters in the review area (check all that apply):
 
Tributary waters: linear feet width (ft).
 
Other non-wetland waters: acres.
 

Identify type(s) of waters:
 
Wetlands: acres.
 

F.	 NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 
Wetland Delineation Manual and/or appropriate Regional Supplements. 

~ Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 
~ Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 

"Migratory Bird Rule" (MBR). 
~	 Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: Wetland C does 

not have a surface hydrologic connection to a traditional navigable water. Wetland C does not have a surface hydrologic 
connection to a navigable water. Wetland C is located on the north east side ofthe property to the east of Highland Ave, 
which crosses the property on a north to south direction. The water on the east side of Highland Avenue is diverted to the 
west side through a culvert under the road to a man-made ditch that runs in a south to north direction along the west side 
of Highland Avenue. The water from this ditch drains to the north ofthe property to a pumping station where it is pumped 
over a levee into an unnamed man-made ditch that flows to the northeast for approximately 0.25 mile, and then through a 
culvert to an abandoned canal segment of the Lower Neches Valley Authority. This canal is surrounded by levees and has 
no outlet. 
Other: (explain, ifnot covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis ofjurisdiction is the MBR
 
factors (Le., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
 
judgment (check all that apply):
 
[I Non-wetland waters (Le., rivers, streams): linear feet width (ft).
 
[I Lakes/ponds: acres.
 
II] Other non-wetland waters: acres. List type of aquatic resource:
 
~ Wetlands: 0.61 acres.
 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such
 
a finding is required for jurisdiction (check all that apply):
 
[I Non-wetland waters (Le., rivers, streams): linear feet, width (ft).

III Lakes/ponds: acres.
 
III Other non-wetland waters: acres. List type of aquatic resource:
 
~ Wetlands: 0.61 acres.
 

SECTION IV: DATA SOURCES. 

A.	 SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below): 
~ Maps, plans, plots or plat submitted by or on behalf ofthe applicant/consultant: 
~ Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

~ Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report.
 

II] Data sheets prepared by the Corps:
 
III Corps navigable waters' study:
 
~ U.S. Geological Survey Hydrologic Atlas:
 

~ USGS NHD data. 
D USGS 8 and 12 digit HUC maps. 

II U.S. Geological Survey map(s). Cite scale & quad name:7.5 Minute Series (Topographic) Quadrangle, Beaumont East, Texas. 
~ USDA Natural Resources Conservation Service Soil Survey. Citation:U.S. Department of Agriculture National Resource 
Conservation Service. 2007. Soil Survey Geographic (SSURGO) Database for Jefferson County, Texas. U.S. Department of 
Agriculture, Soil Conservation Service. June 2006. Soil Survey of Jefferson County, Texas. 
iii National wetlands inventory map(s). Cite name:United States Fish and Wildlife Service (USFWS). 2007. Wetland Geodatabase. 
Accessed March 2007. http://www.esri.conv'library/whitepapers/pdfs/shapefiIe.pdf.
III State/Local wetland inventory map(s): 
~ FEMAIFIRM maps:Federal Emergency Management Agency (FEMA) Q3 Flood Data. 2007. Accessed March 2007. 
http://www.esrLcorn/data/download/fema/index.html. Panel # 4803850165C, Quad: 30094-AI, Zone X.
III 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 



~ Photographs: [8] Aerial (Name & Date):USGS 2004 Digital Ortho Quarter Quadrangle, Beaumont East, Texas. 
or [8] Other (Name & Date): Applicant purchased Digital Aerial Imagery from November 2006 . 

Previous determination(s). File no. and date of response letter:
 
Applicable/supporting case law:
 
Applicable/supporting scientific literature:
 
Other information (please specify):
 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 
Data forms, photographic documentation, maps, and GPS survey data for Wetland Care documentated in: 
Applicant: Golden Triangle Storage 
Project: Golden Triangle Storage Project 
USACE File: SWG-2007-847 
Wetland Report Part I: "Waters of the US Including Wetlands Identification and Delineation for the Golden Triangle Storage (GTS) 

Project". 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This fonn should be completed by following the instructions provided in Section IV of the JD Fonn Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A.	 REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 1/15/08 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:
 
Galveston District, Golden Triangle Storage Project-Wetland Report Part I, SWG-2007-847, Wetland B
 

C.	 PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: Texas County/parishlborough: Jefferson City: Beaumont 
Center coordinates of site (lat/long in degree decimal format): Lat. 30.023968°~, Long. 94.078343 ° 

Universal Transverse Mercator: NAD83 UTM Zone 15N meters:
 
Northing: 3,321,930.8; Easting: 396,018.2
 
Name ofnearest waterbody: Unname Lake within Spindletop Oil Field
 

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: None
 
Name of watershed or Hydrologic Unit Code (HUC): Sabine Lake, Texas and Louisiana, 12040201
 
~ Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
 
o	 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a 

different JD fonn. 

D.	 REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
II Office (Desk) Detennination. Date: 1/15/08 
D' Field Detennination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A.	 RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There "navigable waters ofthe u.s." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. [Required] 

Waters subject to the ebb and flow of the tide. 
Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 
Explain: 

B.	 CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters ofthe u.s." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1.	 Waters ofthe U.S. 
a.	 Indicate presence of waters of U.S. in review area (check all that apply): J 

TNWs, including territorial seas 
Wetlands adjacent to TNWs 
Relatively pennanent waters2 (RPWs) that flow directly or indirectly into TNWs 
Non-RPWs that flow directly or indirectly into TNWs 
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
Impoundments ofjurisdictional waters 
Isolated (interstate or intrastate) waters, including isolated wetlands 

b.	 Identify (estimate) size of waters of the U.S. in the review area:
 
Non-wetland waters: linear feet: width (ft) and/or acres.
 
Wetlands: acres.
 

c. Limits (boundaries) of jurisdiction based on: N~!tl~~Dllai[!~!',~'
 
Elevation of established OHWM (ifknown):
 

2.	 Non-regulated waters/wetlands (check if applicable):3 

I Boxes checked below shall be supported by completing the appropriate sections in Section III below.
 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally"
 
(e.g., typically 3 months).
 
3 Supporting documentation is presented in Section 1ll.F.
 





SECTION III: CWA ANALYSIS 

A.	 TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section III.A.! and Section III.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.! and 2 
and Section III.D.1.; otherwise, see Section III.B below. 

1.	 TNW
 
Identify TNW:
 

Summarize rationale supporting determination: 

2.	 Wetland adjacent to TNW
 
Summarize rationale supporting conclusion that wetland is "adjacent":
 

B.	 CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland airectly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.! for 
the tributary, Section III.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below. 

1.	 Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i)	 General Area Conditions:
 
Watershed size:
 
Drainage area:
 
Average annual rainfall: inches
 
Average annual snowfall: inches
 

(ii)	 Physical Characteristics: 
(a)	 Relationship with TNW:

D Tributary flows directly into TNW. 
D Tributary flows through tributaries before entering TNW. 

Project waters are river miles from TNW.
 
Project waters are river miles from RPW.
 
Project waters are aerial (straight) miles from TNW.
 
Project waters are aerial (straight) miles from RPW.
 
Project waters cross or serve as state boundaries. Explain:
 

Identify flow route to TNW5
:
 

Tributary stream order, ifknown:
 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid
 
West.
 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.
 



(b)	 General Tributary Characteristics (check all that apply): 
Tributary is: D Natural 

D Artificial (man-made). Explain: 
D Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: J;jil;ll'iIJ§!i. 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands D Concrete 
D Cobbles D Gravel DMuck 
D Bedrock D Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
 
Presence of run/riff1e/£22!~2~plexes. Explain:
 
Tributary geometry: g;1;;~::l.#i$t
 
Tributary gradient (approximate average slope): %
 

(c)	 Flow: 
Tributary provides for: :(liEI~~,ii 
Estimate average number of flow events in review area/year: ni~:jiOO~!.~~ 

Describe flow regime: 
Other information on duration and volume: 

Surface flow is: rU:K 11..115,1. Characteristics: 

Subsurface flow: Explain findings: 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed and banks 
D OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank D the presence of litter and debris 
D changes in the character of soil D destruction of terrestrial vegetation 
D shelving D the presence of wrack line 
D vegetation matted down, bent, or absent D sediment sorting 
D leaf litter disturbed or washed away D scour 
D sediment deposition D multiple observed or predicted flow events 
D water staining D abrupt change in plant community 
D other (list): 

D Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply): 
[II High Tide Line indicated by: 11 Mean High Water Mark indicated by: 

D oil or scum line along shore objects D survey to available datum; 
D fine shell or debris deposits (foreshore) D physical markings; 
D physical markings/characteristics D vegetation lines/changes in vegetation types. 
D tidal gauges 
D other (list): 

(iii)	 Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 

Explain: 
Identify specific pollutants, ifknown: 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow
 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.
 
'Ibid.
 



(iv) Biological Characteristics. Channel supports (check all that apply):

D Riparian corridor. Characteristics (type, average width):
 
D Wetland fringe. Characteristics:
 
D Habitat for:
 

D Federally Listed species. Explain findings:
 
D Fish/spawn areas. Explain findings:
 
D Other environmentally-sensitive species. Explain findings:
 
D Aquatic/wildlife diversity. Explain findings:
 

2.	 Characteristics of wetlands adj acent to non-TNW that flow directly or indirectly into TNW 

(i)	 Physical Characteristics: 
(a)	 General Wetland Characteristics: 

Properties:
 
Wetland size: acres
 
Wetland type. Explain:
 
Wetland quality. Explain:
 

Project wetlands cross or serve as state boundaries. Explain: 

(b)	 General Flow Relationship with Non-TNW:
 
Flow is: :ij!~~!!::J#!.$t. Explain:
 

Surface flow is: iji~kList
 
Characteristics:
 

Subsurface flow: Pickl.i$i. Explain findings:
 
D Dye (or other) test performed:
 

(c)	 Wetland Adjacency Determination with Non-TNW:

D Directly abutting
 
D Not directly abutting


D Discrete wetland hydrologic connection. Explain:

D Ecological connection. Explain:
 
D Separated by bermlbarrier. Explain:
 

(d)	 Proximity (Relationship) to TNW
 
Project wetlands are ist river miles from TNW.
 
Project waters are t aerial (straight) miles from TNW.
 
Flow is from:
 
Estimate approximate location of wetland as within the Pick List floodplain.
 

(ii)	 Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain:
 
Identify specific pollutants, if known:
 

(iii) Biological Characteristics. Wetland supports (check all that apply):

D Riparian buffer. Characteristics (type, average width):
 
D Vegetation type/percent cover. Explain:

D Habitat for:
 

D Federally Listed species. Explain findings:
 
D Fish/spawn areas. Explain findings:
 
D Other environmentally-sensitive species. Explain findings:
 
D Aquatic/wildlife diversity. Explain findings:
 

3.	 Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: 1!£.!i!;l:i!~1 
Approximately ( ) acres in total are being considered in the cumulative analysis. 



For each wetland, specify the following: 

Directly abuts? (YIN) Size (in acres) Directly abuts? (YIN) Size (in acres) 

Summarize overall biological, chemical and physical functions being performed: 

C.	 SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine ifthey significantly affect the chemical, physical, and biological integrity 
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
•	 Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1.	 Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings ofpresence or absence of significant nexus below, based on the tributary itself, then go to Section m.D: 

2.	 Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

3.	 Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section m.D: 

D.	 DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERSIWETLANDS ARE (CHECK ALL 
THAT APPLY): 

1.	 TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
 
II TNWs: linear feet width (ft), Or, acres.
 
II Wetlands adjacent to TNWs: acres.
 

2.	 RPWs that flow directly or indirectly into TNWs. 
II Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 

tributary is perennial: 
Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are 
jurisdictional. Data supporting this conclusion is provided at Section II1.B. Provide rationale indicating that tributary flows 
seasonally: 



Provide estimates for jurisdictional waters in the review area (check all that apply):
 
II] Tributary waters: linear feet width (ft).

III Other non-wetland waters: acres.
 

Identify type(s) of waters: 

3.	 Non-RPWs8 that now directly or indirectly into TNWs. 
!II	 Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section III.e. 

Provide estimates for jurisdictional waters within the review area (check all that apply):
 
Ii] Tributary waters: linear feet width (ft).
 
Ii] Other non-wetland waters: acres.
 

Identify type(s) of waters: 

4.	 Wetlands directly abutting an RPW that now directly or indirectly into TNWs. 
Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 
II] Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 

indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5.	 Wetlands adjacent to but not directly abutting an RPW that now directly or indirectly into TNWs. 
III	 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III.C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6.	 Wetlands adjacent to non-RPWs that now directly or indirectly into TNWs. 
Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section III.C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7.	 Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
 
Demonstrate that impoundment was created from "waters of the U.S.," or
 
Demonstrate that water meets the criteria for one of the categories presented above (I -6), or
 
Demonstrate that water is isolated with a nexus to commerce (see E below).
 

E.	 ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY): 10 

Ii] which are or could be used by interstate or foreign travelers for recreational or other purposes. 
II] from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
II] which are or could be used for industrial purposes by industries in interstate commerce. 
[ill Interstate isolated waters. Explain: 
[ill Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 

'See Footnote # 3.
 
9 To complete the analysis refer to the key in Section llI.D.6 of the Instructional Guidebook.
 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.
 



Provide estimates for jurisdictional waters in the review area (check all that apply):
 
11 Tributary waters: linear feet width (ft).

11 Other non-wetland waters: acres.
 

Identify type(s) of waters: 
o Wetlands: acres. 

F.	 NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
[]I If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements. 
~ Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

~ Prior to the Jan 200 I Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

~	 Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain:Wetland B does 
not have a surface hydrologic connection to a traditional navigable water. Wetland B flows into a man-made ditch that 
runs in a south to north direction along the west side of Highland Avenue. The water from this ditch drains to the north of 
the property to a pumping station where it is pumped over a levee into an unnamed man-made ditch that flows to the 
northeast for approximately 0.25 mile, and then through a culvert to an abandoned canal segment of the Lower Neches 
Valley Authority. This canal is surrounded by levees and has no outlet. 
Other: (explain, ifnot covered above): 

Provide acreage estimates for non-Jurisdictional waters in the review area, where the sole potential basis ofjurisdiction is the MBR
 
factors (i.e., presence of migratory birds, presence of endangered species, use ofwater for irrigated agriculture), using best professional
 
judgment (check all that apply):

II Non-wetland waters (i.e., rivers, streams): linear feet width (ft).

II Lakes/ponds: acres.
 
11 Other non-wetland waters: acres. List type of aquatic resource:
 
~. Wetlands: 0.49 acres.
 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such
 
a finding is required for jurisdiction (check all that apply):
 
lliliI Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).
 
.11 Lakes/ponds: acres.
 
11 Other non-wetland waters: acres. List type of aquatic resource:
 
~ Wetlands: 0.49 acres.
 

SECTION IV: DATA SOURCES. 

A.	 SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below): 
@ Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
[8J Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

~ Office concurs with data sheets/delineation report. 
II Office does not concur with data sheets/delineation report.
 

II Data sheets prepared by the Corps:
 
lliliI Corps navigable waters' study:
 
~ U.S. Geological Survey Hydrologic Atlas:
 

~ USGS NHD data. 
II USGS 8 and 12 digit HUC maps. 

@ U.S. Geological Survey map(s). Cite scale & quad name: 7.5 Minute Series (Topographic) Quadrangle, Beaumont East, Texas. 
III USDA Natural Resources Conservation Service Soil Survey. Citation:U.S. Department of Agriculture National Resource 
Conservation Service. 2007. Soil Survey Geographic (SSURGO) Database for Jefferson County, Texas. U.S. Department of 
Agriculture, Soil Conservation Service. June 2006. Soil Survey of Jefferson County, Texas. 
mi!JI National wetlands inventory map(s). Cite name:United States Fish and Wildlife Service (USFWS). 2007. Wetland Geodatabase. 
Accessed March 2007. http://www.esri.comllibrary/whitepapers/pdfs/shapefile.pdf.
11 State/Local wetland inventory map(s): 
~ FEMA/FIRM maps:Federal Emergency Management Agency (FEMA) Q3 Flood Data. 2007. Accessed March 2007. 
http://www.esri.comldataldownloadlfemalindex.html. Panel # 4803850165C, Quad: 30094-AI, Zone X. 
11 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
@ Photographs: ~ Aerial (Name & Date):USGS 2004 Digital Ortho Quarter Quadrangle, Beaumont East, Texas. 

or ~ Other (Name & Date): Applicant purchased Digital Aerial Imagery from November 2006.
 
II Previous determination(s). File no. and date of response letter:
 



EiI Applicable/supporting case law:
 
EiI Applicable/supporting scientific literature:
 
EiI Other information (please specify):
 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 
Data forms, photographic documentation, maps, and GPS survey data for Wetland Bare docurnentated in: 
Applicant: Golden Triangle Storage 
Project: Golden Triangle Storage Project 
USACE File: SWG-2007-847 
Wetland Report Part I: "Waters of the US Including Wetlands Identification and Delineation for the Golden Triangle Storage (GTS) 

Project". 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A.	 REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 1115/08 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:
 
Galveston District, Golden Triangle Storage Project-Wetland Report Part I, SWG-2007-847, Wetland A
 

C.	 PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: Texas County/parishlborough: Jefferson City: Beaumont 
Center coordinates of site (lat/long in degree decimal format): Lat. 30.016343° Long. 94.076244° ~. 

Universal Transverse Mercator: NAD83 UTM Zone 15N meters:
 
Northing: 3,321,084.0; Easting: 396,212.7
 

Name of nearest waterbody: Unname Lake within Spindletop Oil Field
 

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: None 
Name of watershed or Hydrologic Unit Code (HUC): Sabine Lake, Texas and Louisiana, 12040201 
~	 Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
IT]	 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a 

different JD form. 

D.	 REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
~ Office (Desk) Determination. Date: 1115/08 
ITJ Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A.	 RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There "navigable waters ofthe u.s." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. [Required]

EiH	 Waters subject to the ebb and flow of the tide. 
ITJ	 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B.	 CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters ofthe U.S." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1.	 Waters of the U.S. 
a.	 Indicate presence of waters of U.S. in review area (check all that apply): I
 

ill TNWs, including territorial seas
 
ITJ Wetlands adjacent to TNWs
 
ITJ Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs
 
III Non-RPWs that flow directly or indirectly into TNWs
 
III Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
 
III Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
 
II Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
 
IJ Impoundments ofjurisdictional waters
 
EID Isolated (interstate or intrastate) waters, including isolated wetlands
 

b.	 Identify (estimate) size of waters of the U.S. in the review area:
 
Non-wetland waters: linear feet: width (ft) and/or acres.
 
Wetlands: acres.
 

c. Limits (boundaries) of jurisdiction based on: lS1Qtii:I(lp'll~ll~i~1
 
Elevation of established OHWM (if known):
 

2.	 Non-regulated waters/wetlands (check if applicable):3 

Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally" 
(e.g., typically 3 months). 
3 Supporting documentation is presented in Section 1Il.F. 

I 



~	 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain: Wetland A (1.52 acres) is located within the proposed 90-acre Central Storage Site property for the Golden 
Triangle Storage Project. Wetland A is an isolated wetland lacking significant nexus to a navigable water. Wetland A 
is located in a depressional landscape created by subsidence associated with historical solution sulfur mining that 
occurred within the Spindletop Oil Field (Attached Figures 1 , 2 and Photos), and does not have a surface hydrologic 
connection to navigable waters. Wetland A is not included in the National Wetland Inventory Map for Jefferson 
County, Texas. Wetland A is included as a pond in the USGS Topographic Quadrangle for Beaumont East, Texas. 
Wetland A is classified as a pond in the National Hydrography dataset- NHD. Wetland A lies outside both the 100
and 500-year floodplains. Wetland A is located adjacent to the southwest portion of an unnamed lake also created by 
the subsidence. The unnamed lake has two outlets: a Pumping Station located on its southern boundary (Attached 
Figure 1) and a man-made, dredged canal constructed through an upland on its west boundary that drains through 
culverts under railroad tracks and Port Arthur Road, and then into a series of man-made canals for approximately 
3.3 miles to Hillebrandt Bayou, a perennial non-navigable stream. At the Pumping Station the water from the 
unnamed lake is pumped over a levee into an unnamed intermittent tributary (National Hydrography Data) which 
flows for approximately 0.72 miles to a Siphon Station that crosses the Lower Neches Valley Authority (LNVA) Canal, 
and then for approximately 1.5 additional miles into a palustrine emergent wetland area located adjacent to the Neches 
River (traditional navigable water). 





(b)	 General Tributary Characteristics (check all that apply):
 
Tributary is: 0 Natural
 

o Artificial (man-made). Explain: 
o Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate):
 
Average width: feet
 
Average depth: feet
 
Average side slopes: f~~.k):Iti~1·
 

Primary tributary substrate composition (check all that apply): 
o Silts 0 Sands	 o Concrete 
o Cobbles 0 Gravel	 o Muck 
o Bedrock 0 Vegetation. Type/% cover: 
o Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
 
Presence of run/riffle/pool complexes. Explain:
 
Tributary geometry: ~iqk:Iti%J
 

Tributary gradient (approximate average slope): %
 

(c)	 Flow:
 
Tributary provides for: P~'!¥!'!'#'l'!!
 
Estimate average number of flow events in review area/year: Hi~IBlllt
 

Describe flow regime:
 
Other information on duration and volume:
 

Surface flow is: fJ4*"Li!it. Characteristics: 

Subsurface flow: Explain findings: 
o Dye (or other) test performed: 

Tributary has (check all that apply): 
o Bed and banks 
o OHWM6 (check all indicators that apply): 

o	 clear, natural line impressed on the bank 0 the presence of litter and debris 
o	 changes in the character of soil 0 destruction of terrestrial vegetation 
o	 shelving 0 the presence of wrack line 
o	 vegetation matted down, bent, or absent 0 sediment sorting 
o	 leaf litter disturbed or washed away 0 scour 
o	 sediment deposition 0 multiple observed or predicted flow events 
o water staining 0 abrupt change in plant community 
o other (list): 

o Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply): 
o	 High Tide Line indicated by: '0 Mean High Water Mark indicated by: 

o oil or scum line along shore objects 0 survey to available datum; 
o	 fine shell or debris deposits (foreshore) 0 physical markings; 
o	 physical markings/characteristics 0 vegetation lines/changes in vegetation types. 
o tidal gauges
 
o other (list):
 

(iii)	 Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 

Explain: 
Identify specific pollutants, ifknown: 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow
 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators offlow above and below the break.
 
7Ibid.
 



(iv) Biological Characteristics. Channel supports (check all that apply):o	 Riparian corridor. Characteristics (type, average width): 
o	 Wetland fringe. Characteristics: 
o	 Habitat for: 

o Federally Listed species. Explain findings: 
o Fish/spawn areas. Explain findings: 
o Other environmentally-sensitive species. Explain findings: 
o Aquatic/wildlife diversity. Explain findings: 

2.	 Characteristics of wetlands adjacent to non-TNW that now directly or indirectly into TNW 

(i)	 Physical Characteristics: 
(a)	 General Wetland Characteristics: 

Properties:
 
Wetland size: acres
 
Wetland type. Explain:
 
Wetland quality. Explain:
 

Project wetlands cross or serve as state boundaries. Explain: 

(b)	 General Flow Relationship with Non-TNW:
 
Flow is: :fi~~\IIDl Explain:
 

Surface flow is: Pick l;i5t
 
Characteristics:
 

Subsurface flow: ~1~k'l;t.ll~t. Explain findings: 
o Dye (or other) test performed: 

(c)	 Wetland Adjacency Determination with Non-TNW: 
o Directly abutting 
o Not directly abutting 

o Discrete wetland hydrologic connection. Explain: 
o Ecological connection. Explain: 
o Separated by berrnlbarrier. Explain: 

(d) W 
river miles from TNW. 

aerial (straight) miles from TNW. 

.. ••._ ....~. floodplain. 

(ii)	 Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain:
 
Identify specific pollutants, if known:
 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
o	 Riparian buffer. Characteristics (type, average width): 
o	 Vegetation type/percent cover. Explain: 
o	 Habitat for: 

o Federally Listed species. Explain findings: 
o Fish/spawn areas. Explain findings: 
o Other environmentally-sensitive species. Explain findings: 
o Aquatic/wildlife diversity. Explain findings: 

3.	 Characteristics of all wetlands adjacent to the tributary (if 
All wetland(s) being considered in the cumulative analysis: ~~i~I':'I'(!I~ 
Approximately ( ) acres in total are being considered in the cumulative analysis. 



For each wetland, specify the following: 

Directly abuts? (YIN) Size (in acres) Directly abuts? (YIN) Size (in acres) 

Summarize overall biological, chemical and physical functions being performed: 

C.	 SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount ofpollutants or flood waters reaching a TNW? 
•	 Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1.	 Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section m.D: 

2.	 Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section m.D: 

3.	 Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section IILD: 

D.	 DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERSIWETLANDS ARE (CHECK ALL 
THAT APPLY): 

1.	 TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
 
TNWs: linear feet width (ft), Or, acres.
 
Wetlands adjacent to TNWs: acres.
 

2.	 RPWs that flow directly or indirectly into TNWs. 
Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 
tributary is perennial: 

mill	 Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are 
jurisdictional. Data supporting this conclusion is provided at Section I1I.B. Provide rationale indicating that tributary flows 
seasonally: 



Provide estimates for jurisdictional waters in the review area (check all that apply):
 
Tributary waters: linear feet width (ft).
 
Other non-wetland waters: acres.
 
Identify type(s) of waters: 

3.	 Non-RPWs8 that flow directly or indirectly into TNWs. 
[]	 Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section 1I1.e. 

Provide estimates for jurisdictional waters within the review area (check all that apply):
 
Tributary waters: linear feet width (ft).
 
Other non-wetland waters: acres.
 

Identify type(s) of waters: 

4.	 Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
 
Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
 

Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section 111.0.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section III.B and rationale in Section 111.0.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5.	 Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section 1I1.e. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6.	 Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
[]	 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section III.e. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7.	 Impoundments of jurisdictional waters.9
 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
 
II Demonstrate that impoundment was created from "waters of the U.S.," or
 
EJ. Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
 
[] Demonstrate that water is isolated with a nexus to commerce (see E below).
 

E.	 ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLy):lO 

which are or could be used by interstate or foreign travelers for recreational or other purposes.
 
from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.
 
which are or could be used for industrial purposes by industries in interstate commerce.
 
Interstate isolated waters. Explain:
 
Other factors. Explain:
 

Identify water body and summarize rationale supporting determination: 

'See Footnote # 3.
 
9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook
 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.
 



Provide estimates for jurisdictional waters in the review area (check all that apply):

III Tributary waters: linear feet width (ft).

III Other non-wetland waters: acres.
 

1dentify type(s) of waters:
 
Wetlands: acres.
 

F.	 NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
11 1fpotential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements.
 
~ Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
 

[8]	 Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

~	 Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: Wetland A does 
not have a surface hydrologic connection to a traditional navigable water. Wetland A lies outside both the 100- and 500
year floodplains. Wetland A is located adjacent to the southwest portion of an unnamed lake, which has two outlets: a 
Pumping Station located on its southern boundary (Attached Figure 1) and a man-made, dredged canal constructed 
through an upland on its west boundary that drains through culverts under railroad tracks and Port Arthur Road, and 
then into a series of man-made canals for approximately 3.3 miles to Hillebrandt Bayou, a perennial non-navigable stream. 
At the Pumping Station the water from the unnamed lake is pumped over a levee into an unnamed intermittent tributary 
(National Hydrography Data) which flows for approximately 0.72 miles to a Siphon Station that crosses the Lower Neches 
Valley Authority (LNVA) Canal, and then for approximately 1.5 additional miles into a palustrine emergent wetland area 
located adjacent to the Neches River (traditional navigable water). 

BJ	 Other: (explain, ifnot covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis ofjurisdiction is the MBR
 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
 
judgment (check all that apply):

CJ Non-wetland waters (i.e., rivers, streams): linear feet width (ft).

CJ Lakes/ponds: acres.
 
CJ Other non-wetland waters: acres. List type of aquatic resource:
 
~. Wetlands: 1.52 acres.
 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such
 
a finding is required for jurisdiction (check all that apply):
 

Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).
 
Lakes/ponds: acres.
 
Other non-wetland waters: acres. List type of aquatic resource:
 
Wetlands: 1.52 acres.
 

SECTION IV: DATA SOURCES. 

A.	 SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below): 
~ Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
~ Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

[8] Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report.
 

III Data sheets prepared by the Corps:
 
III Corps navigable waters' study:
 
~ U.S. Geological Survey Hydrologic Atlas:
 

[8] USGS NHD data. 
D USGS 8 and 12 digit HUC maps. 

~ U.S. Geological Survey map(s). Cite scale & quad name:7.5 Minute Series (Topographic) Quadrangle, Beaumont East, Texas. 
~ USDA Natural Resources Conservation Service Soil Survey. Citation:U.S. Department of Agriculture National Resource 
Conservation Service. 2007. Soil Survey Geographic (SSURGO) Database for Jefferson County, Texas. U.S. Department of 
Agriculture, Soil Conservation Service. June 2006. Soil Survey of Jefferson County, Texas. 
~ National wetlands inventory map(s). Cite name:United States Fish and Wildlife Service (USFWS). 2007. Wetland Geodatabase. 
Accessed March 2007. http://www.esri.com/library/whitepapers/pdfs/shapefile.pdf.
It State/Local wetland inventory map(s): . 
mI FEMAlF1RM maps: Federal Emergency Management Agency (FEMA) Q3 Flood Data. 2007. Accessed March 2007. 
http://www.esri.com/data/download/fema/index.html. Panel # 4803850l65C, Quad: 30094-AI, Zone X. 



{jI IOO-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
 
~ Photographs: [8] Aerial (Name & Date): USGS 2004 Digital Ortho Quarter Quadrangle, Beaumont East, Texas.
 

or [8] Other (Name & Date): Applicant purchased Digital Aerial Imagery from November 2006 .
 
ILl Previous determination(s). File no. and date of response letter:
 
fi.@J Applicable/supporting case law:
 
{jI Applicable/supporting scientific literature:
 
{jI Other information (please specify):
 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 
Data forms, photographic documentation, maps, and GPS survey data for Wetland A are documentated in: 
Applicant: Golden Triangle Storage 
Project: Golden Triangle Storage Project 
USACE File: SWG-2007-847 
Wetland Report Part I: "Waters of the US Including Wetlands Identification and Delineation for the Golden Triangle Storage (GTS) 

Project". 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A.	 REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 1115/08 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:
 
Galveston District, Golden Triangle Storage Project-Wetland Report Part II, SWG-2007-847, Stream #9
 

C.	 PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: Texas County/parish/borough: Jefferson City: Beaumont 
Center coordinates of site (lat/long in degree decimal format): Lat. 30.017629° llit Long. 94.095334° 

Universal Transverse Mercator: NAD83 UTM Zone 15N meters: 
Northing: 3,321,244.0; Easting: 394,373.0 
Name of nearest waterbody: Lower Neches Valley Authority (LNVA) Canal 

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: None 
Name of watershed or Hydrologic Unit Code (HUC): Sabine Lake, Texas and Louisiana, 12040201 
~	 Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
Oil	 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a 

different JD form. 

D.	 REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
~ Office (Desk) Determination. Date: 1/15/08 
Oil Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A.	 RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There "navigable waters ofthe u.s." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. [Required]

iJ	 Waters subject to the ebb and flow of the tide. 
IJ	 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters ofthe u.s." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1.	 Waters of the U.S. 
a.	 Indicate presence of waters of U.S. in review area (check all that apply): 1 

TNWs, including territorial seas 
Wetlands adjacent to TNWs 
Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
Non-RPWs that flow directly or indirectly into TNWs 
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
Impoundments ofjurisdictional waters 
Isolated (interstate or intrastate) waters, including isolated wetlands 

b.	 Identify (estimate) size of waters of the U.S. in the review area:
 
Non-wetland waters: linear feet: width (ft) and/or acres.
 
Wetlands: acres.
 

c. Limits (boundaries) of jurisdiction based on: ~~llflQii)Il;~~~llil~~
 
Elevation of established OHWM (if known):
 

2.	 Non-regulated waters/wetlands (check if applicable):3 

I Boxes checked below shall be supported by completing the appropriate sections in Section III below.
 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally"
 
(e.g., typically 3 months).
 
3 Supporting documentation is presented in Section III.F.
 



.~.	 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be notjurisdictionaI. 
Explain: Stream #9 crosses the brine disposal pipeline corridor lateral between MP 1.08-1.09 (Wetland Report Part II) . 
According to the National Hydrography Dataset (NHD) and field survey, stream #9 is an unnamed canaUditch which 
crosses the survey corridor 0.9 mile from the Lower Neches Valley Authority Canal (LNVA). Stream #9, a man-made 
canal over an upland, is used to transport irrigation water from the LNVA Canal to the rice fields. Stream #9 does 
not have a surface hydrologic connection to a navigable water (Attached Figure 1 and Photo). 



SECTION III: CWAANALYSIS 

A.	 TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section III.A.1 and Section III.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.1 and 2 
and Section I1I.D.1.; otherwise, see Section III.B below. 

1.	 TNW
 
Identify TNW:
 

Summarize rationale supporting determination: 

2.	 Wetland adjacent to TNW
 
Summarize rationale supporting conclusion that wetland is "adjacent":
 

B.	 CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.1 for 
the tributary, Section III.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below. 

1.	 Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i)	 General Area Conditions: 
Watershed size:
 
Drainage area:
 
Average annual rainfall: inches
 
Average annual snowfall: inches
 

(ii)	 Physical Characteristics: 
(a)	 Relationship with TNW:
 

D Tributary flows directly into TNW.
 
[8] Tributary flows through ~. tributaries before entering TNW. 

Project waters are river miles from TNW.
 
Project waters are river miles from RPW.
 
Project waters are aerial (straight) miles from TNW.
 
Project waters are aerial (straight) miles from RPW.
 
Project waters cross or serve as state boundaries. Explain:
 

Identify flow route to TNW5
:
 

Tributary stream order, ifknown: order.
 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid
 
West.
 
S Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.
 



(b)	 General Tributary Characteristics (check all that apply): 
Tributary is:	 D Natural 

D Artificial (man-made). Explain: 
D Manipulated (man-altered). Explain: Stream #7 has been rectified (channelized), spoil bank is 

present.. 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: Bij~II!ltl!J. 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands D Concrete 
D Cobbles D Gravel DMuck 
D Bedrock D Vegetation. Type/% cover: Riparian 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
 
Presence ofrun/riffie~E~olc~~plexes. Explain:
 
Tributary geometry: ii§lllt'lt
 
Tributary gradient (approximate average slope): %
 

(c)	 Flow: 
Tributary provides for: t~.!§~ 
Estimate average number of flow events in review area/year: i,~k,~i~t 

Describe flow regime: 
Other information on duration and volume: 

Surface flow is: pitkList. Characteristics: 

Subsurface flow: ~i~ltl4!~l Explain findings: 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed and banks 
D OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank D the presence oflitter and debris 
D changes in the character of soil D destruction of terrestrial vegetation 
D shelving D the presence of wrack line 
D vegetation matted down, bent, or absent D sediment sorting 
D leaflitter disturbed or washed away D scour 
D sediment deposition D multiple observed or predicted flow events 
D water staining D abrupt change in plant community 
D other (list): 

o Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply): 
High Tide Line indicated by: D Mean High Water Mark indicated by: 

D oil or scum line along shore objects D survey to available datum; 
D fine shell or debris deposits (foreshore) D physical markings; 
D physical markings/characteristics D vegetation lines/changes in vegetation types. 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 

Explain: Clear, no water quality available. 
Identify specific pollutants, ifknown: 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow
 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.
 
7Ibid.
 





For each wetland, specify the following: 

Directly abuts? (YIN) Size (in acres) Directly abuts? (YIN) Size (in acres) 

Summarize overall biological, chemical and physical functions being perfonned: 

C.	 SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functillns performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
•	 Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1.	 Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D: 

2.	 Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findings ofpresence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

3.	 Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section III.D: 

D.	 DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERSIWETLANDS ARE (CHECK ALL 
THAT APPLY): 

1.	 TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
 
TNWs: linear feet width (ft), Or, acres.
 
Wetlands adjacent to TNWs: acres.
 

2.	 RPWs that flow directly or indirectly into TNWs. 
LTI Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 

tributary is perennial:
181	 Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are 

jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows 
seasonally: 



Provide estimates for jurisdictional waters in the review area (check all that apply):
 
Tributary waters: linear feet 50 width (ft).
 
Other non-wetland waters: acres.
 
Identifytype(s) of waters: 

3.	 Non-RPWs8 that flow directly or indirectly into TNWs. 
•1), Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section lII.e. 

Provide estimates for jurisdictional waters within the review area (check all that apply):
 
I), Tributary waters: linear feet width (ft).
 
1),. Other non-wetland waters: acres.
 

Identify type(s) of waters: 

4.	 Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
I), Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

I),	 Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section lII.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

IIJ Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5.	 Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III.e. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6.	 Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
IIJ	 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section III.e. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7.	 Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
 
Demonstrate that impoundment was created from "waters of the U.S.," or
 
Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
 
Demonstrate that water is isolated with a nexus to commerce (see E below).
 

E.	 ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY):10 
I), which are or could be used by interstate or foreign travelers for recreational or other purposes. 
I), from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
I), which are or could be used for industrial purposes by industries in interstate commerce. 
I), Interstate isolated waters. Explain: 
I), Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 

8See Footnote # 3.
 
9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook.
 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
 
review consistent with the process described in the CorpS/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.
 



Provide estimates for jurisdictional waters in the review area (check all that apply):
 
Tributary waters: linear feet width (ft).
 
Other non-wetland waters: acres.
 

Identify type(s) ofwaters:
 
III Wetlands: acres.
 

F.	 NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
III	 If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements. 
Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 

"Migratory Bird Rule" (MBR). 
iii	 Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: stream #9 is an 

unnamed canaVditch man-made over amn upland, which crosses the survey corridor 0.9 mile from the Lower Neches 
Valley Authority Canal (LNVA). This canal is used to transport irrigation water from the LNVA Canal to the rice fields. 
Stream #9 does not have a surface hydrologic connection to a navigable water. 
Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis ofjurisdiction is the MBR
 
factors (i.e., presence of migratory birds, presence of endangered species, use ofwater for irrigated agriculture), using best professional
 
judgment (check all that apply):

III Non-wetland waters (i.e., rivers, streams): linear feet width (ft).

III Lakes/ponds: acres.
 
III Other non-wetland waters: acres. List type of aquatic resource:
 
III Wetlands: acres.
 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such
 
a finding is required for jurisdiction (check all that apply):
 
~ Non-wetland waters (i.e., rivers, streams): linear feet, 25 feet width (ft).

III Lakes/ponds: acres.
 
III Other non-wetland waters: acres. List type of aquatic resource:
 
III Wetlands: acres.
 

SECTION IV: DATA SOURCES. 

A.	 SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below): 
~ Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
iii Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

~ Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report.
 

III Data sheets prepared by the Corps:
 
III Corps navigable waters' study:
 
~ U.S. Geological Survey Hydrologic Atlas:
 

~ USGS NHD data. 
D USGS 8 and 12 digit HUC maps. 

III U.S. Geological Survey map(s). Cite scale & quad name: 7.5 Minute Series (Topographic) Quadrangle, Beaumont East, Texas. 
III USDA Natural Resources Conservation Service Soil Survey. Citation:U.S. Department of Agriculture National Resource 
Conservation Service. 2007. Soil Survey Geographic (SSURGO) Database for Jefferson County, Texas. U.S. Department of 
Agriculture, Soil Conservation Service. June 2006. Soil Survey of Jefferson County, Texas. 
iii National wetlands inventory map(s). Cite name:United States Fish and Wildlife Service (USFWS). 2007. Wetland Geodatabase. 
Accessed March 2007. http://www.esri.com/library/whitepapers/pdfs/shapefile.pdf.
III State/Local wetland inventory map(s): 
~ FEMA/FIRM maps:Federal Emergency Management Agency (FEMA) Q3 Flood Data. 2007. Accessed March 2007. 
http://www.esri.com/dataldownload/femalindex.html. Panel # 4803850165C, Quad: 30094-AI, Zone X.
III 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
iii Photographs: ~ Aerial (Name & Date): USGS 2004 Digital Ortho Quarter Quadrangle, Beaumont East, Texas. 

or ~ Other (Name & Date): Applicant purchased Digital Aerial Imagery from November 2006.
 
Previous determination(s). File no. and date of response letter:
 
Applicable/supporting case law:
 
Applicable/supporting scientific literature:
 



Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 
Data forms, photographic documentation, maps, and GPS survey data for Stream #9 are documentated in: 
Applicant: Golden Triangle Storage 
Project: Golden Triangle Storage Project 
USACE File: SWG-2007-847 
Wetland Report Part II: "Waters of the USIncluding Wetlands Identification and Delineation for the Golden Triangle Storage (GTS) 
Project". 





I18lI	 Potentially jurisdictional waters and/or wetlands were assessed within the review area and detennined to be not jurisdictional. 
Explain: Stream #6 crosses the brine disposal pipeline corridor lateral between MP 2.25-2.26 (Wetland Report Part II). 
According to the National Hydrography Dataset (NHD) and field survey, stream #6 is an unnamed canal/ditch which 
crosses the survey corridor 0.8 mile from the Lower Neches Valley Authority Canal (LNVA). This canal is used to 
transport irrigation water from the LNVA Canal to the rice fields. Stream #6 does not have a surface hydrologic 
connection to a navigable water (Attached Figure 1 and Photo). 



SECTION III: CWA ANALYSIS 

A.	 TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section IILA.1 and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.1 and 2 
and Section III.D.l.; otherwise, see Section IILB below. 

1.	 TNW
 
Identify TNW:
 

Summarize rationale supporting determination: 

2.	 Wetland adjacent to TNW
 
Summarize rationale supporting conclusion that wetland is "adjacent":
 

B.	 CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section IILB.l for 
the tributary, Section III.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below. 

1.	 Characteristics ofnon-TNWs that flow directly or indirectly into TNW 

(i)	 General Area Conditions:
 
Watershed size:
 
Drainage area:
 
Average annual rainfall: inches
 
Average annual snowfall: inches
 

(ii) Physical Characteristics: 
(a)	 Relationship with TNW: 

o Tributary flows directly into TNW. 
[8] Tributary flows through I tributaries before entering TNW. 

Project waters are river miles from TNW.
 
Project waters are river miles from RPW.
 
Project waters are aerial (straight) miles from TNW.
 
Project waters are aerial (straight) miles from RPW.
 
Project waters cross or serve as state boundaries. Explain:
 

Identify flow route to TNW5
;
 

Tributary stream order, if known: order.
 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid
 
West.
 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.
 



(b)	 General Tributary Characteristics (check all that apply): 
Tributary is:	 D Natural 

D Artificial (man-made). Explain: 
D Manipulated (man-altered). Explain: Stream #7 has been rectified (channelized), spoil bank is 

present.. 

Tributary properties with respect to top ofbank (estimate):
 
Average width: feet
 
Average depth: feet
 
Average side slopes: ';~JC1·li~lt.
 

Primary tributary substrate composition (check all that apply):
 
[8J Silts D Sands D Concrete
 
D Cobbles D Gravel DMuck
 
D Bedrock D Vegetation. Type/% cover: Riparian
 
D Other. Explain:
 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
 
Presence of run/riffle/pool complexes. Explain:
 
Tributary geometry: 11'~'11JI~j
 
Tributary gradient (approximate average slope): %
 

(c)	 Flow:
 
Tributary provides for: 2'i§K;J;i$t
 
Estimate average number of flow events in review area/year: 1!!~II:IIIIJ
 

Describe flow regime:
 
Other information on duration and volume:
 

Surface flow is: Pii:k JUts:t. Characteristics: 

Subsurface flow: Pick Li~l Explain findings:
 
D Dye (or other) test performed:
 

Tributary has (check all that apply):
 
D Bed and banks
 
D OHWM6 (check all indicators that apply):
 

D clear, natural line impressed on the bank D the presence of litter and debris 
D changes in the character of soil D destruction of terrestrial vegetation 
D shelving D the presence of wrack line 
D vegetation matted down, bent, or absent D sediment sorting 
D leaf litter disturbed or washed away D scour 
D sediment deposition D multiple observed or predicted flow events 
D water staining D abrupt change in plant community 
D other (list): 

D Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent ofCWAjurisdiction (check all that apply): 
High Tide Line indicated by: D Mean High Water Mark indicated by: 

D oil or scum line along shore objects D survey to available datum; 
D fine shell or debris deposits (foreshore) D physical markings; 
D physical markings/characteristics D vegetation lines/changes in vegetation types. 
D tidal gauges 
D other (list): 

(iii)	 Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 

Explain: Clear, no water quality available.
 
Identify specific pollutants, ifknown:
 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7lbid. 



(iv) Biological Characteristics. Channel supports (check all that apply):

D Riparian corridor. Characteristics (type, average width):
 
D Wetland fringe. Characteristics:
 
D Habitat for:
 

D Federally Listed species. Explain findings:
 
D Fish/spawn areas. Explain findings:
 
D Other environmentally-sensitive species. Explain findings:
 
D Aquatic/wildlife diversity. Explain findings:
 

2.	 Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i)	 Physical Characteristics: 
(a)	 General Wetland Characteristics: 

Properties:
 
Wetland size: acres
 
Wetland type. Explain:
 
Wetland quality. Explain:
 

Project wetlands cross or serve as state boundaries. Explain: 

(b)	 General Flow Relationship with Non-TNW:
 
Flow is: ~~~i@II[(;i~i. Explain:
 

Surface flow is: ~l~:I~~!~i
 
Characteristics:
 

Subsurface flow: Explain findings:
 
D Dye (or other) test performed:
 

(c)	 Wetland Adjacency Determination with Non-TNW:

D Directly abutting
 
D Not directly abutting


D Discrete wetland hydrologic connection. Explain:
 
D Ecological connection. Explain:
 
D Separated by berrnlbarrier. Explain:
 

(d)	 W 
river miles from TNW. 

aerial (straight) miles from TNW. 

Pi~:k I.ist floodplain. 

(ii)	 Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain:
 
Identify specific pollutants, ifknown:
 

(iii) Biological Characteristics. Wetland supports (check all that apply):

D Riparian buffer. Characteristics (type, average width):
 
D Vegetation type/percent cover. Explain:

D Habitat for:
 

D Federally Listed species. Explain findings:
 
D Fish/spawn areas. Explain findings:
 
D Other environmentally-sensitive species. Explain findings:
 
D Aquatic/wildlife diversity. Explain findings:
 

3.	 Characteristics of all wetlands adjacent to the tributary (if any) 
AlI wetland(s) being considered in the cumulative analysis: gi~!iiil!~1 

Approximately ( ) acres in total are being considered in the cumulative analysis. 





Provide estimates for jurisdictional waters in the review area (check all that apply):
 
[B Tributary waters: linear feet 50 width (ft).
 
[!B Other non-wetland waters: acres.
 

Identify type(s) of waters: 

3.	 Non-RPWs8 that flow directly or indirectly into TNWs. 
Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 
TNW is jurisdictional. Data supporting this conclusion is provided at Section 1Il.e. 

Provide estimates for jurisdictional waters within the review area (check all that apply):
1.1 Tributary waters: linear feet width (ft). 
1.1	 Other non-wetland waters: acres.
 

Identify type(s) of waters:
 

4.	 Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 
1.1 Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 

indicating that tributary is perennial in Section IIl.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

1.1 Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section IIl.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5.	 Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
L£J	 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III.e. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6.	 Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
L£J	 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section lll.e. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7.	 Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
 
Demonstrate that impoundment was created from "waters of the U.S.," or
 
Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
 
Demonstrate that water is isolated with a nexus to commerce (see E below).
 

E.	 ISOLATED [INTERSTATE OR INTRA-STAT~lWATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY):lO
1.1	 which are or could be used by interstate or foreign travelers for recreational or other purposes. 
1.1	 from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
1.1	 which are or could be used for industrial purposes by industries in interstate commerce. 
1.1 Interstate isolated waters. Explain:

iii Other factors. Explain:
 

Identify water body and summarize rationale supporting determination: 

8See Footnote # 3.
 
9 To complete the analysis refer to the key in Section IILD.6 of the Instructional Guidebook.
 
10 Prior to asserting or declining CWAjurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.
 



Provide estimates for jurisdictional waters in the review area (check all that apply):
 
I21i:I Tributary waters: linear feet width (ft).
 
mil Other non-wetland waters: acres.
 

Identify type(s) of waters:
 
II)] Wetlands: acres.
 

F.	 NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 
Wetland Delineation Manual and/or appropriate Regional Supplements. 
Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 

"Migratory Bird Rule" (MBR). 
11	 Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: stream #6 is an 

unnamed canal/ditch which crosses the survey corridor 0.8 mile from the Lower Neches Valley Authority Canal (LNVA). 
This canal is used to transport irrigation water from the LNVA Canal to the rice fields. Stream #6 does not have a surface 
hydrologic connection to a navigable water. 

mil	 Other: (explain, ifnot covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis ofjurisdiction is the MBR
 
factors (i.e., presence of migratory birds, presence of endangered species, use ofwater for irrigated agriculture), using best professional
 
judgment (check all that apply):

mil Non-wetland waters (i.e., rivers, streams): linear feet width (ft).
 
D Lakes/ponds: acres.
 
mil Other non-wetland waters: acres. List type of aquatic resource:
 
mil Wetlands: acres.
 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such 
a finding is required for jurisdiction (check all that apply):
 

Non-wetland waters (i.e., rivers, streams): linear feet, 25 feet width (ft).
 
Lakes/ponds: acres.
 
Other non-wetland waters: acres. List type of aquatic resource:
 
Wetlands: acres.
 

SECTION IV: DATA SOURCES. 

A.	 SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below): 
~ Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
~ Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

~ Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report.
 

mil Data sheets prepared by the Corps:
 
III Corps navigable waters' study:
 
~ US. Geological Survey Hydrologic Atlas:
 

~ USGS NHD data. 
D USGS 8 and 12 digit HUC maps. 

11 US. Geological Survey map(s). Cite scale & quad name: 7.5 Minute Series (Topographic) Quadrangle, Beaumont East, Texas. 
III USDA Natural Resources Conservation Service Soil Survey. Citation:US. Department of Agriculture National Resource 
Conservation Service. 2007. Soil Survey Geographic (SSURGO) Database for Jefferson County, Texas. U.S. Department of 
Agriculture, Soil Conservation Service. June 2006. Soil Survey of Jefferson County, Texas. 
11 National wetlands inventory map(s). Cite name:United States Fish and Wildlife Service (USFWS). 2007. Wetland Geodatabase. 
Accessed March 2007. http://www.esri.comllibrary/whitepapers/pdfs/shapefile.pdf. 
.11 State/Local wetland inventory map(s): 
I&l FEMAIFIRM maps:Federal Emergency Management Agency (FEMA) Q3 Flood Data. 2007. Accessed March 2007. 
http://www.esri.comldataldownload/femalindex.html. Panel # 4803850165C, Quad: 30094-AI, Zone x. 
iiI 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
11 Photographs: ~ Aerial (Name & Date): USGS 2004 Digital Ortho Quarter Quadrangle, Beaumont East, Texas. 

or ~ Other (Name & Date): Applicant purchased Digital Aerial Imagery from November 2006 .
 
I21i:I Previous determination(s). File no. and date of response letter:
 
II Applicable/supporting case law:
 
III Applicable/supporting scientific literature:
 



Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 
Data forms, photographic documentation, maps, and GPS survey data for Stream #6 are documentated in: 
Applicant: Golden Triangle Storage 
Project: Golden Triangle Storage Project 
USACE File: SWG-2007-847 
Wetland Report Part II: "Waters of the USIncluding Wetlands Identification and Delineation for the Golden Triangle Storage (GTS) 
Project". 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A.	 REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 19DEC2007 

B.	 DISTRICT OFFICE, FILE NAME, AND NUMBER: SWG-2007-865-RC, Wetland 01 

C.	 PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: Texas County/parish/borough: Jefferson County City: Port Arthur 
Center coordinates of site (lat/long in degree decimal format): Lat. 29.8876°~, Long. 093.9993° •. 

Universal Transverse Mercator: 15403509 E, 3306750N (NAD 83) 
Name of nearest waterbody: Tiger Bayou, 0.07 miles 

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: 
Name of watershed or Hydrologic Unit Code (HUC): 12040201; Sabine Lake 
9	 Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
iii	 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc... ) are associated with this action and are recorded on a 

different JD form. 

D.	 REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):

I	 ~~~eD~~~~~~:~~~): Date: 19DEC2007 

SECTION II: SUMMARY OF FINDINGS 
A.	 RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There _ "navigable waters ofthe U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. [Required]

II	 Waters subject to the ebb and flow of the tide. 
iii	 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B.	 CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There II "waters ofthe U.s." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1.	 Waters of the U.S. 
a.	 Indicate presence of waters of U.S. in review area (check all that apply): t
 

II TNWs, including territorial seas
 
Wetlands adjacent to TNWs 
Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
Non-RPWs that flow directly or indirectly into TNWs 
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 

• Impoundments ofjurisdictional waters 
• Isolated (interstate or intrastate) waters, including isolated wetlands 

b.	 Identify (estimate) size of waters of the U.S. in the review area:
 
Non-wetland waters: linear feet: width (ft) and/or acres.
 
Wetlands: Approximatly 0.5 acres.
 

c. Limits (boundaries) of jurisdiction based on: 1:1::g~J,~~
 
Elevation of established OHWM (if known):
 

2.	 Non-regulated waters/wetlands (check if applicable):3
II	 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 

Explain: 

I Boxes checked below shall be supported by completing the appropriate sections in Section III below.
 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally"
 
(e.g., typically 3 months).
 
1 Supporting documentation is presented in Section 1Il.F.
 





Identify flow route to TNW5
: 

Tributary stream order, ifknown: 

(b)	 General Tributary Characteristics (check all that apply): 
Tributary is: D Natural 

D Artificial (man-made). Explain: 
D Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: .~. 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands D Concrete 
D Cobbles D Gravel DMuck 
D Bedrock D Vegetation. Typel% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain: 

Pr~ence of run/rift1e1..".l?~...•.. ~0..""..• .....•...mplexes. Explain: .• .0 ....£c .•...•.......••I 7"P2!:.""'Tnbutary geometry: , __
 
Tributary gradient (approximate average slope): %
 

(c)	 Flow: 
Tributary provides for: _ 
Estimate average number of flow events in review area/year: __i 

Describe flow regime: 
Other infonnation on duration and volume: 

Surface flow is: •••8. Characteristics: 

Subsurface flow: ••. Explain findings: 
D Dye (or other) test perfonned: 

Tributary has (check all that apply): 
D Bed and banks 
D OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank D 
D changes in the character of soil D 
D shelving D 
D vegetation matted down, bent, or absent D 
D leaf litter disturbed or washed away D 
D sediment deposition D 
D water staining D 
D other (list): 

D Discontinuous OHWM.7 Explain: 

the presence of litter and debris 
destruction of terrestrial vegetation 
the presence of wrack line 
sediment sorting 
scour 
multiple observed or predicted flow events 
abrupt change in plant community 

Iffactors other than the OHWM were used to detennine lateral extent ofCWAjurisdiction (check all that apply): 
11 High Tide Line indicated by: II Mean High Water Mark indicated by: 

D oil or scum line along shore objects 
D fine shell or debris deposits (foreshore) 
D physical markings/characteristics 
D tidal gauges 
D other (list): 

D 
D 
D 

survey to available datum; 
physical markings; 
vegetation lines/changes in vegetation types. 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 

Explain: 
Identify specific pollutants, ifknown: 

5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 
6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break 
7lbid. 





(iv) Biological Characteristics. Channel supports (check all that apply):

D Riparian corridor. Characteristics (type, average width):
 
D Wetland fringe. Characteristics:
 
D Habitat for:
 

D Federally Listed species. Explain findings:
 
D Fish/spawn areas. Explain findings:
 
D Other environmentally-sensitive species. Explain findings:
 
D Aquatic/wildlife diversity. Explain findings:
 

2.	 Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i)	 Physical Characteristics: 
(a)	 General Wetland Characteristics: 

Properties:
 
Wetland size: acres
 
Wetland type. Explain:
 
Wetland quality. Explain:
 

Project wetlands cross or serve as state boundaries. Explain: 

(b)	 General ~I0\'l ~elationship with Non-TNW:
 
Flow is: __. Explain:
 

Surface flow is: __
 

Characteristics:
 

Subsurface flow: 1111-'. Explain findings:
 
D Dye (or other) test performed:
 

(c)	 Wetland Adjacency Determination with Non-TNW:

D Directly abutting
 
D Not directly abutting
 

D Discrete wetland hydrologic connection. Explain:
 
D Ecological connection. Explain:
 
D Separated by bermlbarrier. Explain:
 

(d)	 Proximit Relatio W
 
Project wetlands a river miles from TNW.
 
Project waters are aerial (straight) miles from TNW.
 
Flow is from:
 
Estimate approximate location of wetland as within the .11'1 floodplain.
 

(ii)	 Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain:
 
IdentifY specific pollutants, if known:
 

(iii) Biological Characteristics. Wetland supports (check all that apply):

D Riparian buffer. Characteristics (type, average width):
 
D Vegetation type/percent cover. Explain:

D Habitat for:
 

D Federally Listed species. Explain findings:
 
D Fish/spawn areas. Explain findings:
 
D Other environmentally-sensitive species. Explain findings:
 
D Aquatic/wildlife diversity. Explain findings:
 

3. Characteristics of all.wetlan~s adja~ent to the tri~utary (if. an~2.~...,...•....,.,...................•.;......•x"...
 
All wetland(s) beIng conSIdered In the cumulattve analySIS: 1I.:~iI
 

Approximately ( ) acres in total are being considered in the cumulative analysis.
 



For each wetland, specify the following: 

Directly abuts? (YIN) Size (in acres) Directly abuts? (YIN) Size (in acres) 

Summarize overall biological, chemical and physical functions being performed: 

C.	 SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
•	 Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecyc1e support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1.	 Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D: 

2.	 Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

3.	 SIgnificant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section I1I.D: 

D.	 DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERSIWETLANDS ARE (CHECK ALL 
THAT APPLY): 

1.	 TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
 
II TNWs: linear feet width (ft), Or, acres.
 
II Wetlands adjacent to TNWs: 0.49 acres.
 

2.	 RPWs that flow directly or indirectly into TNWs. 
[I Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 

tributary is perennial:
II Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are 

jurisdictional. Data supporting this conclusion is provided at Section 111.8. Provide rationale indicating that tributary flows 
seasonally: 





Provide estimates for jurisdictional waters in the review area (check all that apply):

II Tributary waters: linear feet width (ft).

II Other non-wetland waters: acres.
 

Identify type(s) of waters:
 
II Wetlands: acres.
 

F.	 NON-JURISDICTIONAL WATERS. INCLUDING WETLANDS (CHECK ALL THAT APPLY):
III	 If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements. 
•	 Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.o	 Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 

"Migratory Bird Rule" (MBR).

II Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain:

III Other: (explain, if not covered above):
 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis ofjurisdiction is the MBR
 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
 
judgment (check all that apply):

III Non-wetland waters (i.e., rivers, streams): linear feet width (ft).

III Lakes/ponds: acres.
 
III Other non-wetland waters: acres. List type of aquatic resource:
 
•• Wetlands: acres.
 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such
 
a finding is required for jurisdiction (check all that apply):

DIJ Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).
 
• Lakes/ponds: acres.
 
\; Other non-wetland waters: acres. List type of aquatic resource:
 
III Wetlands: acres.
 

SECTION IV: DATA SOURCES. 

A.	 SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below):
III Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
181 Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

~ Office concurs with data sheets/delineation report.
o Office does not concur with data sheets/delineation report. 

i•..•...•.••.•·.•..•	 Data sheets prepared by the Corps:~ ...•.. 
.iJIj	 Corps navigable waters' study: 

U.S. Geological Survey Hydrologic Atlas: HUC 12040201, Sabine Lake.

D USGS NHD data.
 
~ USGS 8 and 12 digit HUC maps.
 

~. U.S. Geological Survey map(s). Cite scale & quad name: Port Arces, TX; 1:24,000.

II USDA Natural Resources Conservation Service Soil Survey. Citation: Port Arces, TX.
 

l

I..•.;.·..•..·.···..··... .•...•	 ~~~~~:2~=~l;~i~~::~:; :::x 
•	 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
II Photographs: ~ Aerial (Name & Date): 1995 & 2004 Infrared.
 

or 0 Other (Name & Date):
 

I..•.:.~.:	 ~;;fi~~~:~=:~:~~n~~·e i:::no. and date of response letter:

II Applicable/supporting scientific literature:
 
iii Other infonnation (please specify):
 

B. ADDITIONAL COMMENTS TO SUPPORT JD: A desk review was started on 19 December 2007. Previous determinations 
conducted in the same area were reviewed. Previous preliminary detennination, D-16300/(02) for a 24-acre tract, stated that the 24-acre tract 
contained wetlands adjacent to the Alligator Gully/Bayou. The current request for jurisdictional determination on a sub-station expansion for 
a 0.49-acre tract is within this 24-acre tract. Separately, another jurisdictional determination, D-16300/(05) on a different substation 

http:I..�.;.�..�..�.��..��....�
http:i�..�...�.��.��.�


expansion of 0045 acre, located with in the above mentioned 24-acre tract, stated the wetland is adjacent to Alligator Gully/Bayou, a non tidal 
water feature. This OAS-acre wetland is contiguous to the current request for ajurisdictional determination on the OA9-tract and extends 
beyond the current substation boundary for the current request. The consultants data sheets states the entire OA9-acre tract contains wetlands. 
Gulf Canal and Tiger Bayou are the nearest water features but have no hydrologic surface connection to the wetland. The wetland is located 
in the 100 year flood plain of Alligator Gully/Bayou. The wetland has a hydrologic surface connection to Alligator Gully/Bayou. Based on 
the information above, it was determined that the project site submitted for the OA9-acre tract contains wetlands adjacent to Alligator 
Gully/Bayou, a non tidal water feature. 





the applicant's submitted information. The infrared aerial photographs indicated cooler cooler signatures which can 
be indicative to support hydrology. No presence of hydrologic surface connections from the wetlands to a water of the 
United States were found. The USGS topographic map also indicates that the project site does not contain any waters 
of the United States, including adjacent wetlands. The FEMA floodplain map indicates that the site is located outside 
of the IOO-year flood plain of a water of the United States, specifically Clear Creek. The wetland does not have a 
hydrological surface connection to any water of the United States. The wetland is not adjacent to a water of the United 
States and is isolated. An un-named upland ditch is the nearest water feature, however, there is no hydrologic surface 
connection to the wetland. This ditch is an upland, man-made leveed drainage ditch that has no hydrologic surface 
connection to the wetland and is non jurisdictional. The wetlands are not or could not be used by interstate or foreign 
travelers for recreation or other purposes, is not or would not be used for industrial purposes by industries in 
interstate commerce, and is not or could not be used to take fish or shellfish sold in interstate or foreign commerce. No 
other nexus to interstate or foreign commerce is known. The subject wetlands are located approximately 1.8 miles 
from Clear Creek (TNW) and approximatly a 10th of a mile from the un-named drainage ditch. 



SECTION III: CWA ANALYSIS 

A.	 TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section III.A.I and Section III.D.1. only; ifthe aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.I and 2 
and Section III.D.I.; otherwise, see Section III.B below. 

1.	 TNW
 
Identify TNW:
 

Summarize rationale supporting detennination: 

2.	 Wetland adjacent to TNW
 
Summarize rationale supporting conclusion that wetland is "adjacent":
 

B.	 CHARACTERISTICS OF TRlBDTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section III.D.2.lfthe aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.DA. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.I for 
the tributary, Section III.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below. 

1.	 Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i)	 General Area Conditions: 
Watershed size:
 
Drainage area:
 
Average annual rainfall: inches
 
Average annual snowfall: inches
 

(ii)	 Physical Characteristics: 
(a)	 Relationship with TNW:
 

D Tributary flows directly i~~~.~W.
 
D Tributary flows through 111111 tributaries before entering TNW.
 

Project waters are river miles from TNW.
 
Project waters are river miles from RPW.
 
Project waters are aerial (straight) miles from TNW.
 
Project waters are aerial (straight) miles from RPW.
 
Project waters cross or serve as state boundaries. Explain:
 

Identify flow route to TNW5
:
 

Tributary stream order, ifknown:
 

4 Note that the Instructional Guidebook contains additional infonnation regarding swales, ditches, washes, and erosional features generally and in the arid
 
West.
 
5 Flow route can be described by identifying. e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.
 





(iv) Biological Characteristics. Channel supports (check all that apply):o	 Riparian corridor. Characteristics (type, average width): 
o	 Wetland fringe. Characteristics: 
o	 Habitat for: o Federally Listed species. Explain findings: 

o Fish/spawn areas. Explain findings: o Other environmentally-sensitive species. Explain findings: 
o Aquatic/wildlife diversity. Explain findings: 

2.	 Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i)	 Physical Characteristics: 
(a)	 General Wetland Characteristics: 

Properties:
 
Wetland size: acres
 
Wetland type. Explain:
 
Wetland quality. Explain:
 

Project wetlands cross or serve as state boundaries. Explain: 

(b)	 General Flow Relationship with Non-TNW:
 
Flow is: _N. Explain:
 

Surface flow is: RIIII~I.
 
Characteri stics:
 

Subsurface flow: IIIIE. Explain findings: 
o Dye (or other) test performed: 

(c)	 Wetland Adjacency Determination with Non-TNW:
o Directly abutting 
o Not directly abutting 

o Discrete wetland hydrologic connection. Explain:
o Ecological connection. Explain: 
o Separated by bermlbarrier. Explain: 

(d)	 toTNW 
river miles from TNW. 

aerial (straight) miles from TNW. 

floodplain. 

(ii)	 Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain:
 
Identify specific pollutants, ifknown:
 

(iii) Biological Characteristics. Wetland supports (check all that apply):o	 Riparian buffer. Characteristics (type, average width): 
o	 Vegetation type/percent cover. Explain:o	 Habitat for: 

o Federally Listed species. Explain findings: o Fish/spawn areas. Explain findings: 
o Other environmentally-sensitive species. Explain findings: o Aquatic/wildlife diversity. Explain findings: 

3.	 Characteristics of all wetlands adjacent to the tributary (if an~~. 

All wetland(s) being considered in the cumulative analysis: 111.11 
Approximately ( ) acres in total are being considered in the cumulative analysis. 



For each wetland, specify the following: 

Directly abuts? (YIN) Size (in acres) Directly abuts? (YIN) Size (in acres) 

Summarize overall biological, chemical and physical functions being performed: 

C.	 SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to cany pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
•	 Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1.	 Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D: 

2.	 Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

3.	 Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section III.D: 

D.	 DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERSIWETLANDS ARE (CHECK ALL 
THAT APPLY): 

1.	 TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
 

_ ~~~ds adja~::;;:~ws: widtha~~~.Or, acres.
 

2.	 RPWs that flow directly or indirectly into TNWs. 
II Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 

tributary is perennial: 
II Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are 

jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows 
seasonally: 





Provide estimates for jurisdictional waters in the review area (check all that apply):
 
[I Tributary waters: linear feet width (fi).

III Other non-wetland waters: acres.
 

Identify type(s) of waters:
 
III Wetlands: acres.
 

F.	 NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
III If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements.
II Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

I:8J Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR).


II Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain:
 
[I Other: (explain, ifnot covered above):
 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis ofjurisdiction is the MBR
 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
 
judgment (check all that apply):

II Non-wetland waters (i.e., rivers, streams): linear feet width (fi).
 

III,	 ~~~:/~~~-~~tland ;~;:~: acres. List type of aquatic resource:
 
11 Wetlands: Approximatly 0.02 acres.
 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such
 
a finding is required for jurisdiction (check all that apply):

II Non-wetland waters (i.e., rivers, streams): linear feet, width (fi).
 
Y' . Lakes/ponds: acres.
 
'. Other non-wetland waters: acres. List type of aquatic resource:
 
\'I..	 Wetlands: acres.I

SECTION IV: DATA SOURCES. 

A.	 SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below):
II Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
II Data sheets prepared/submitted by or on behalf of the applicant/consultant.

I:8J Office concurs with data sheets/delineation report.

D Office does not concur with data sheets/delineation report.


I	 ~7~;I~~:£:'0 Atl~ HUe 12040204, W~t Goo_,oo B.y
D USGS NHD data. 
I:8J USGS 8 and 12 digit HUC maps.


E U.S. Geological Survey map(s). Cite scale & quad name: Dickinson, TX; 1:24,000.
 ,· •.•...·.···...•.·'.... NUSI?A Naturlal Rde~ources conserv(a)tiocn. Service SLoil SurvC~' Citation: Dickinson, TX.
 
atlonaI wet an s Inventory map s. Ite name: eague Ity, TX.11

~.•.'....	 ~="E::~;'~J! ~;~'~'P;,;~;.~~~.o V"'k.1 D~"m of 1929)II	 Photographs: I:8J Aerial (Name & Date): 1995 & 2004 Infrared . 
or D Other (Name & Date):


II Previous determination(s). File no. and date of response letter:
 
II Applicable/supporting case law:
 
[I Applicable/supporting scientific literature:
 
[I Other information (please specify):
 

B. ADDITIONAL COMMENTS TO SUPPORT JD: A desk review of the documents above was completed on 03December2007 that 
included the collection and investigation of a National Wetland Inventory Map (NWI), 1995 & 2004 IR aerial maps, a USGS topographical, 
and the applicant's submitted information. The infrared aerial photographs indicated cooler cooler signatures which can be indicative to 
support hydrology. No presence of hydrologic surface connections from the wetlands to a water of the United States were found. The USGS 

http:�.�...�.��...�


topographic map also indicates that the project site does not contain any waters of the United States, including adjacent wetlands. The 
FEMA floodplain map indicates that the site is located outside of the IDO-year flood plain of a water of the United States, specificalIy Clear 
Creek. The wetland does not have a hydrological surface connection to any water of the United States. The wetland is not adjacent to a 
water of the United States and is isolated. An un-named upland ditch is the nearest water feature, however, there is no hydrologic surface 
connection to the wetland. This ditch is an upland, man-made leveed drainage ditch that has no hydrologic surface connection to the wetland 
and is non jurisdictional. The wetlands are not or could not be used by interstate or foreign travelers for recreation or other purposes, is not 
or would not be used for industrial purposes by industries in interstate commerce, and is not or could not be used to take fish or shellfish sold 
in interstate or foreign commerce. No other nexus to interstate or foreign commerce is known. The subject wetlands are located 
approximately 1.8 miles from Clear Creek (TNW) and approximatly a lOth of a mile from the un-named drainage ditch. 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This fonn should be completed by following the instructions provided in Section IV of the JD Fonn Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A.	 REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 03DEC2007 

B.	 DISTRICT OFFICE, FILE NAME, AND NUMBER: SWG-2000-1836 Wetland 2-Y 

C.	 PROJECT LOCATION AND BACKGROUND INFORMATION: 
State:Texas County/parish/borough: Galveston County City: League City 
Center coordinates of site (lat/long in degree decimal fonnat): Lat. 29.48400 It Long. 095.11040 Ii. 

Universal Transverse Mercator: 15295388 E, 3263461N (NAD 83) 
Name of nearest waterbody: Clear Creek; 1.6 miles 

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: N/A 
Name of watershed or Hydrologic Unit Code (HUC): West Galveston, 12040204 
II	 Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
II	 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc... ) are associated with this action and are recorded on a 

different JD fonn. 

D.	 REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
.11., Office (Desk) Determination. Date: 03DEC07 
II Field Detennination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A.	 RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There II. "navigable waters ofthe U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. [Required]

II	 Waters subject to the ebb and flow of the tide. 
II	 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B.	 CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters ofthe U.S." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1.	 Waters of the U.S. 
a.	 Indicate presence of waters of U.S. in review area (check all that apply): 1
! TNWs, including territorial seas
 

II Wetlands adjacent to TNWs
 
II Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs
 
i' Non-RPWs that flow directly or indirectly into TNWs l/ ~:~::~~: ~~j:~~tt~U~~~~~::c~~;~~~~:~r~~~~~~td;~~I~i~~~~I~r~:directly into TNWs 
III Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
III Impoundments ofjurisdictional waters 
III Isolated (interstate or intrastate) waters, including isolated wetlands 

b.	 Identify (estimate) size of waters of the U.S. in the review area:
 
Non-wetland waters: linear feet: width (ft) and/or acres.
 
Wetlands: acres.
 

c. Limits (boundaries) of jurisdiction based on: .'Ilm
 
Elevation of established OHWM (if known):
 

2.	 Non-regulated waters/wetlands (check if applicable):J
II Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be notjurisdictional. 

Explain: A desk review of the documents above was completed on 03December2007 that included the collection and 
investigation of a National Wetland Inventory Map (NWI), 1995 & 2004 IR aerial maps, a USGS topographical, and 

I Boxes checked below shall be supported by completing the appropriate sections in Section [[[ below.
 
2 For purposes ofthis form. an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally"
 
(e.g., typically 3 months).
 
J Supporting documentation is presented in Section 1Il.F.
 



the applicant's submitted information. The infrared aerial photographs indicated cooler signatures which can be 
indicative of hydrology. No presence of hydrologic surface connections from the wetlands to a water of the United 
States were found. The USGS topographic map also indicates that the project site does not contain any waters of the 
United States, including adjacent wetlands. The FEMA floodplain map indicates that the site is located outside of the 
lOO-year flood plain of a water of the United States, specifically Clear Creek. The wetland does not have a 
hydrological surface connection to any water of the United States. The wetland is not adjacent to a water of the United 
States and is isolated. An un-named upland ditch is the nearest water feature, however, there is no hydrologic surface 
connection to the wetland. This ditch is an upland, leveed, man-made drainage ditch that is non jurisdictional. The 
wetlands are not or could not be used by interstate or foreign travelers for recreation or other purposes, is not or 
would not be used for industrial purposes by industries in interstate commerce, and is not or could not be used to take 
fish or shellfish sold in interstate or foreign commerce. No other nexus to interstate or foreign commerce is known. 
The subject wetlands are located approximately 1.6 miles from Clear Creek (TNW) and approximatly a 10th of a mile 
from the un-named ditch. 



SECTION III: CWA ANALYSIS 

A.	 TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section III.A.! and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.! and 2 
and Section III.D.l.; otherwise, see Section III.B below. 

1.	 TNW
 
Identify TNW:
 

Summarize rationale supporting determination: 

2.	 Wetland adjacent to TNW
 
Summarize rationale supporting conclusion that wetland is "adjacent":
 

B.	 CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.! for 
the tributary, Section III.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below. 

1.	 Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i)	 General Area Conditions: 
Watershed size:
 
Drainage area:
 
Average annual rainfall: inches
 
Average annual snowfall: inches
 

(ii) Physical Characteristics: 
(a)	 Relationship with TNW:


D Tributary flows directly into TNW.
 
D Tributary flows through 111111 tributaries before entering TNW.
 

Project waters are river miles from TNW.
 
Project waters are river miles from RPW.
 
Project waters are aerial (straight) miles from TNW.
 
Project waters are aerial (straight) miles from RPW.
 
Project waters cross or serve as state boundaries. Explain:
 

Identify flow route to TNW5
:
 

Tributary stream order, ifknown:
 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid
 
West.
 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.
 



(b)	 General Tributarv Characteristics (check all that apply): 
Tributary is: D Natural 

D Artificial (man-made). Explain: 
D Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth:E~~~ 
Average side slopes: l'it((:JJII.'. 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands D Concrete 
D Cobbles D Gravel DMuck 
D Bedrock D Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain: 
Presence ofrun/rift1e~2L;..2.0~!? plexes. Explain: 
Tributary geometry: __ 
Tributary gradient (approximate average slope): % 

(c)	 Flow: 
Tributary provides for: _ 
Estimate average number of flow events in review area/year: mgll 

Describe flow regime: 
Other information on duration and volume: 

Surface flow is: 111111. Characteristics: 

Subsurface flow: __ Explain findings: 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed and banks 
D OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank D the presence of litter and debris 
D changes in the character of soil D destruction of terrestrial vegetation 
D shelving D the presence of wrack line 
D vegetation matted down, bent, or absent D sediment sorting 
D leaf litter disturbed or washed away D scour 
D sediment deposition D multiple observed or predicted flow events 
D water staining D abrupt change in plant community 
D other (list): 

D Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply): 
II High Tide Line indicated by: II Mean High Water Mark indicated by: 

D oil or scum line along shore objects D survey to available datum; 
D fine shell or debris deposits (foreshore) D physical markings; 
D physical markings/characteristics D vegetation lines/changes in vegetation types. 
D tidal gauges 
D other (list): 

(iii)	 Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 

Explain: 
Identify specific pollutants, ifknown: 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the watemody's flow
 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.
 
?lbid.
 



(iv) Biological Characteristics. Channel supports (check all that apply):

D Riparian corridor. Characteristics (type, average width):
 
D Wetland fringe. Characteristics:
 
D Habitat for:
 

D Federally Listed species. Explain findings:
 
D Fish/spawn areas. Explain findings:
 
D Other environmentally-sensitive species. Explain findings:
 
D Aquatic/wildlife diversity. Explain findings:
 

2.	 Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i)	 Physical Characteristics: 
(a)	 General Wetland Characteristics: 

Properties:
 
Wetland size: acres
 
Wetland type. Explain:
 
Wetland quality. Explain:
 

Project wetlands cross or serve as state boundaries. Explain: 

(b)	 General
 
Flow is:
 

Surface flow is: """?1t~i!&II~.
 
Characteristics:
 

Subsurface flow: Explain findings:
 
D Dye (or other) test performed:
 

(c)	 Wetland Adjacency Determination with Non-TNW:

D Directly abutting
 
D Not directly abutting


D Discrete wetland hydrologic connection. Explain:
 
D Ecological connection. Explain:
 
D Separated by berm/barrier. Explain:
 

(d)	 toTNW 
river miles from TNW. 

aerial (straight) miles from TNW. 

lllri:l..lst floodplain. 

(ii)	 Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain:
 
Identify specific pollutants, ifknown:
 

(iii) Biological Characteristics. Wetland supports (check all that apply):

D Riparian buffer. Characteristics (type, average width):
 
D Vegetation type/percent cover. Explain:

D Habitat for:
 

D Federally Listed species. Explain findings:
 
D Fish/spawn areas. Explain findings:
 
D Other environmentally-sensitive species. Explain findings:
 
D Aquatic/wildlife diversity. Explain findings:
 

3.	 Characteristics of all wetlands adjacent to the tributary (if al1;xl, .••yw 

All wetland(s) being considered in the cumulative analysis: rl"l~ 

Approximately ( ) acres in total are being considered in the cumulative analysis. 



For each wetland, specify the following: 

Directly abuts? (YIN) Size (in acres) Directly abuts? (YIN) Size (in acres) 

Summarize overall biological, chemical and physical functions being performed: 

C.	 SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine ifthey significantly affect the chemical, physical, and biological integrity 
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
•	 Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1.	 Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D: 

2.	 Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

3.	 Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section III.D: 

D.	 DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERSIWETLANDS ARE (CHECK ALL 
THAT APPLy): 

1.	 TNWs and Adjacent Wetlands. Check al1 that apply and provide size estimates in review area:
 
III TNWs: linear feet width (ft), Or, acres.
 
III Wetlands adjacent to TNWs: acres.
 

2.	 RPWs that flow directly or indirectly into TNWs. 
III Tributaries of TNWs where tributaries typical1y flow year-round are jurisdictional. Provide data and rationale indicating that 

tributary is perennial:
III Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typical1y three months each year) are 

jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows 
seasonally: 



Provide estimates for jurisdictional waters in the review area (check all that apply):
 
til Tributary waters: linear feet width (ft).

III Other non-wetland waters: acres.
 

Identify type(s) of waters: 

3.	 Non-RPWs8 that flow directly or indirectly into TNWs. 
III	 Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section I1I.e. 

Provide estimates for jurisdictional waters within the review area (check all that apply):

II Tributary waters: linear feet width (ft).

II Other non-wetland waters: acres.
 

Identify type(s) of waters: 

4.	 Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
 
til Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.


II Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

til Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section III.B and rationale in Section I1I.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5.	 Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
II	 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III.e. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6.	 Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
II	 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section III.e. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7.	 Impoundments of jurisdictional waters.9
 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
 
II Demonstrate that impoundment was created from "waters of the U.S.," or
 
II Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
 
II Demonstrate that water is isolated with a nexus to commerce (see E below).
 

E.	 ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLy):IO 

•..•...."••.'	 which are or could be used by interstate or foreign travelers for recreational or other purposes. 
•.:..	 from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
•im which are or could be used for industrial purposes by industries in interstate commerce.
 
II Interstate isolated waters. Explain:

III Other factors. Explain:
 

Identify water body and summarize rationale supporting determination: 

8See Footnote # 3.
 
9 To complete the analysis refer to the key in Section IIl.D.6 of the Instructional Guidebook.
 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.
 

http:�..�...."��


Provide estimates for jurisdictional waters in the review area (check all that apply):

II Tributary waters: linear feet width (ft).

II Other non-wetland waters: acres.
 

Identify type(s) of waters:
 
III Wetlands: acres.
 

F.	 NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):m If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 
Wetland Delineation Manual and/or appropriate Regional Supplements.m Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 
~ Prior to the Jan 200 I Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 

"Migratory Bird Rule" (MBR).

III Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain:

II Other: (explain, if not covered above):
 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis ofjurisdiction is the MBR
 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
 
judgment (check all that apply):

II Non-wetland waters (i.e., rivers, streams): linear feet width (ft).
 
illi'.	 Lakes/ponds: acres. 

,............. Other non-wetland waters: acres. List type of aquatic resource:
 
II Wetlands: Approximatly 0.08 acres.
 
l
Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such
 
a finding is required for jurisdiction (check all that apply):

iii Non-wetland waters (Le., rivers, streams): linear feet, width (ft).
 

II	 ~~~:/~~;-~~tland ;~:~: acres. List type of aquatic resource:
 
II Wetlands: acres.
 

SECTION IV: DATA SOURCES. 

A.	 SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below):
II Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
II Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

~ Office concurs with data sheets/delineation report.

II Office does not concur with data sheets/delineation report.


I	 ~7~7.~:~~!~li.:, At1~ HUC 12040204, W~tNorth G.lv~ton B.y
II USGS NHD data.
 
~ USGS 8 and 12 digit HUC maps.
 ,,.••••..••.'...	 ~sSD~~~~;~~k~~:~~e~~~~~·e~~~i~~a~e;i~~~do?t;u%~:~~~~~~n~;c~;n;~~,OTX. 

•..• National wetlands inventory map(s). Cite name: League City, TX.I
I ~~~~~~~:~:~::~t;~o;;~:~~tember 22, 1999.
 
" 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)

iii Photographs: ~ Aerial (Name & Date): 1995 & 2004 Infrared.
 

or II Other (Name & Date):

il Previous determination(s). File no. and date of response letter:
 

II	 ~~~::~:~::~:~~~~~:~; ~~~:n~~;~ literature: 
II	 Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: A desk review of the documents above was completed on 03December2007 that 
included the collection and investigation of a National Wetland Inventory Map (NWI), 1995 & 2004 IR aerial maps, a USGS topographical, 
and the applicant's submitted information. The infrared aerial photographs indicated cooler signatures which can be indicative of hydrology. 
No presence of hydrologic surface connections from the wetlands to a water of the United States were found. The USGS topographic map 



also indicates that the project site does not contain any waters of the United States, including adjacent wetlands. The FEMA floodplain map 
indicates that the site is located outside of the IOO-year flood plain of a water of the United States, specifically Clear Creek. The wetland 
does not have a hydrological surface connection to any water of the United States. The wetland is not adjacent to a water of the United States 
and is isolated. An un-named upland ditch is the nearest water feature, however, there is no hydrologic surface connection to the wetland. 
This ditch is an upland, leveed, man-made drainage ditch that is non jurisdictional. The wetlands are not or could not be used by interstate or 
foreign travelers for recreation or other purposes, is not or would not be used for industrial purposes by industries in interstate commerce, and 
is not or could not be used to take fish or shellfish sold in interstate or foreign commerce. No other nexus to interstate or foreign commerce 
is known. The subject wetlands are located approximately 1.6 miles from Clear Creek (TNW) and approximatly a I ot~ of a mile from the un
named ditch. 



,
 

APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This fonn should be completed by following the instructions provided in Section IV of the JD Fonn Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A.	 REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 03DEC2007 

B.	 DISTRICT OFFICE, FILE NAME, AND NUMBER: SWG-2000-1836 Wetland 3-X 

C.	 PROJECT LOCATION AND BACKGROUND INFORMATION: 
State:Texas County/parishlborough: Galveston County City: League City 
Center coordinates of site (lat/long in degree decimal fonnat): Lat. 29.4833° I, Long. 095.1103° E. 

Universal Transverse Mercator: 15295399 E, 3263386N (NAD 83) 

I "
Name of nearest waterbody: Clear Creek; approximatly 1.7 miles
 

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: N/A
 
Name of watershed or Hydrologic Unit Code (HUC): West Galveston, 12040204
 

Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
 
...•.. , I Check ifother sites (e.g., offsite mitigation sites, disposal sites, etc... ) are associated with this action and are recorded on a 

different JD fonn. 

D.	 REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
II. Office (Desk) Detennination. Date: 03DEC07
 
II Field Detennination. Date(s):
 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There I:!III "navigable waters afthe U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. [Required] 

•• Waters subject to the ebb and flow of the tide. 
Ii Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There'" "waters afthe u.s." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1.	 Waters of the U.S. 
a.	 Indicate presence of waters of U.S. in review area (check all that apply): I


Ii TNWs, including territorial seas
 
III Wetlands adjacent to TNWs
 
[I Relatively pennanent waters2 (RPWs) that flow directly or indirectly into TNWs
 
II Non-RPWs that flow directly or indirectly into TNWs
 
• Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
 
III Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
 

I:.:.·... Wetlands adjacent.to .no?-!.U'Ws that flow directly or indirectly into TNWs
 
C' Impoundments ofJunsdlctlOnal waters
 

III Isolated (interstate or intrastate) waters, including isolated wetlands
 

b.	 Identify (estimate) size of waters of the U.S. in the review area:
 
Non-wetland waters: linear feet: width (ft) and/or acres.
 
Wetlands: acres.
 

c. Limits (boundaries) of jurisdiction based on: 111<•••II!11I
 
Elevation of established OHWM (if known):
 

2.	 Non-regulated waters/wetlands (check if applicable):3
III	 Potentially jurisdictional waters and/or wetlands were assessed within the review area and detennined to be not jurisdictional. 

Explain: A desk review of the documents above was completed on 03December2007 that included the collection and 
investigation of a National Wetland Inventory Map (NWI), 1995 & 2004 IR aerial maps, a USGS topographical, and 

I Boxes checked below shall be supported by completing the appropriate sections in Section III below.
 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally"
 
(e.g., typically 3 months).
 
3 Supporting documentation is presented in Section III.F.
 



the applicant's submitted information. The infrared aerial photographs indicated cooler signatures which can be 
indicative support hydrology. No presence of hydrologic surface connections from the wetlands to a water of the 
United States were found. The USGS topographic map also indicates that the project site does not contain any waters 
of the United States, including adjacent wetlands. The FEMA floodplain map indicates that the site is located outside 
of the lOO-year flood plain of a water of the United States, specifically Clear Creek. The wetland does not have a 
hydrological surface connection to any water of the United States. The wetland is not adjacent to a water of the United 
States and is isolated. An un-named upland ditch is the nearest water feature, however, there is no hydrologic 
connection to the wetland. This ditch is an man-made upland leveed, drainage ditch that has no hydrologic surface 
connection the wetland and is non jurisdictional. The wetlands are not or could not be used by interstate or foreign 
travelers for recreation or other purposes, is not or would not be used for industrial purposes by industries in 
interstate commerce, and is not or could not be used to take fish or shellfish sold in interstate or foreign commerce. No 
other nexus to interstate or foreign commerce is known. The subject wetlands are located approximately 1.7 miles 
from Clear Creek (TNW) and approximatley a 10th of a mile from the un-named ditch 





(b)	 General Tributary Characteristics (check all that apply):
 
Tributary is: 0 Natural
 o Artificial (man-made). Explain: o Manipulated (man-altered). Explain: 

Tributary properties with respect to top ofbank (estimate):
 
Average width: feet
 
Average depth: .. feet
 
Average side slopes: .1I:UrII.
 

Primary tributary substrate composition (check all that apply): 
o Silts 0 Sands	 o Concrete 
o Cobbles 0 Gravel	 o Muck 
o Bedrock 0 Vegetation. Type/% cover: 
o Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
 
Presence of run/riffi~£gg!...~g~plexes. Explain:
 
Tributary geometry: _al~
 

Tributary gradient (approximate average slope): %
 

(c)	 Flow:
 
Tributary provides for: 1[.1.
 
Estimate average number of flow events in review area/year: lItl.
 

Describe flow regime:
 
Other information on duration and volume:
 

Surface flow is: •••. Characteristics: 

Subsurface flow: 111111. Explain findings: 
o Dye (or other) test performed: 

Tributary has (check all that apply): 
o Bed and banks o OHWM6 (check all indicators that apply): 

o clear, natural line impressed on the bank 0 the presence oflitter and debris 
o changes in the character of soil 0 destruction of terrestrial vegetation 
o shelving	 0 the presence of wrack line 
o vegetation matted down, bent, or absent 0 sediment sorting 
o leaf litter disturbed or washed away 0 scour 
o sediment deposition	 0 multiple observed or predicted flow events 
o water staining 0 abrupt change in plant community 
o other (list): 

o Discontinuous OHWM.7 Explain: 

Iffactors other than the OHWM were used to determine lateral extent ofCWAjurisdiction (check all that apply):
III High Tide Line indicated by: III Mean High Water Mark indicated by:

o oil or scum line along shore objects 0 survey to available datum; o fine shell or debris deposits (foreshore) 0 physical markings; 
o physical markings/characteristics 0 vegetation lines/changes in vegetation types. 
o tidal gauges
 o other (list):
 

(iii)	 Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 

Explain:
 
IdentifY specific pollutants, ifknown:
 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow
 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.
 
7Ibid.
 



(iv) Biological Characteristics.	 Channel supports (check all that apply):

D Riparian corridor. Characteristics (type, average width):
 
D Wetland fringe. Characteristics:
 
D Habitat for:
 

D Federally Listed species. Explain findings:
 
D Fish/spawn areas. Explain findings:
 
D Other environmentally-sensitive species. Explain findings:
 
D Aquatic/wildlife diversity. Explain findings:
 

2.	 Characteristics of wetlands adj acent to non-TNW that flow directly or indirectly into TNW 

(i)	 Physical Characteristics: 
(a)	 General Wetland Characteristics: 

Properties:
 
Wetland size: acres
 
Wetland type. Explain:
 
Wetland quality. Explain:
 

Project wetlands cross or serve as state boundaries. Explain: 

(b)	 General Flow Relationship with Non-TNW:
 
Flow is:_. Explain:
 

Surface flow is: .~lij~lIIl*iMifNl~.~l 
Characteristics: 

Subsurface flow: Explain findings:
 
D Dye (or other) test performed:
 

(c)	 Wetland Adjacency Determination with Non-TNW:

D Directly abutting
 
D Not directly abutting


D Discrete wetland hydrologic connection. Explain:
 
D Ecological connection. Explain:

D Separated by berrn/barrier. Explain:
 

(d)	 W 
river miles from TNW. 

aerial (straight) miles from TNW. 

(ii)	 Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain:
 
Identify specific pollutants, if known:
 

(iii) Biological Characteristics. Wetland supports (check all that apply):

D Riparian buffer. Characteristics (type, average width):
 
D Vegetation type/percent cover. Explain:

D Habitat for:
 

D Federally Listed species. Explain findings:
 
D Fish/spawn areas. Explain findings:
 
D Other environmentally-sensitive species. Explain findings:
 
D Aquatic/wildlife diversity. Explain findings:
 

3.	 Characteristics of all wetlands adjacent to the tributary (if a~~t", '" 
All wetland(s) being considered in the cumulative analysis: D:~&1II 
Approximately ( ) acres in total are being considered in the cumulative analysis. 



For each wetland, specify the following: 

Directly abuts? (YIN) Size (in acres) Directly abuts? (YIN) Size (in acres) 

Summarize overall biological, chemical and physical functions being performed: 

C.	 SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount ofpollutants or flood waters reaching a TNW? 
•	 Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity ofthe TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1.	 Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings ofpresence or absence of significant nexus below, based on the tributary itself, then go to Section III.D: 

2.	 Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

3.	 Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section III.D: 

D.	 DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERSIWETLANDS ARE (CHECK ALL 
THAT APPLy): 

1.	 TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: •...... TNWs: . linear feet width (ft), Or, acres. 
if Wetlands adjacent to TNWs: acres.I

2.	 RPWs that flow directly or indirectly into TNWs. 
II Tributaries of TNWs where tributaries typically flow year-round are jurisdictiona1. Provide data and rationale indicating that 

tributary is perennial: 
1]1	 Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are 

jurisdictiona1. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows 
seasonally: 



Provide estimates for jurisdictional waters in the review area (check all that apply):
 
(I Tributary waters: linear feet width (ft).
 
[23 Other non-wetland waters: acres.
 

Identify type(s) of waters: 

3.	 Non-RPWs8 that flow directly or indirectly into TNWs. 
III	 Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section IILe. 

Provide estimates for jurisdictional waters within the review area (check all that apply):

III Tributary waters: linear feet width (ft).

III Other non-wetland waters: acres.
 

Identify type(s) of waters: 

4.	 Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
 
III Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
 

III Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section IILD.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

III Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section IILB and rationale in Section IILD.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5.	 Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
Ii Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section IILe. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6.	 Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
III	 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section III.C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7.	 Impoundments of jurisdictional waters.9
 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
 
.. Demonstrate that impoundment was created from "waters of the U.S.," or
 
III Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
 
III Demonstrate that water is isolated with a nexus to commerce (see E below).
 

E.	 ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLy):tO 
illl:. which are or could be used by interstate or foreign travelers for recreational or other purposes.
 
'.:.0.·.'.•..•. from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.
 ..·


. %1 which are or could be used for industrial purposes by industries in interstate commerce.
 
.I,."II. Interstate isolated waters. Explain:
 

1@ Other factors. Explain:
 

Identify water body and summarize rationale supporting determination: 

8See Footnote # 3.
 
9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook.
 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.
 

l
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Provide estimates for jurisdictional waters in the review area (check all that apply):
 
111 Tributary waters: linear feet width (ft).

111 Other non-wetland waters: acres.
 

Identify type(s) of waters:
 
111 Wetlands: acres.
 

F.	 NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
III If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements. 
1m Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

[gI Prior to the Jan 200 I Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR).
 

III Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain:
 
III Other: (explain, ifnot covered above):
 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis ofjurisdiction is the MBR
 
factors (Le., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
 
judgment (check all that apply):

III Non-wetland waters (i.e., rivers, streams): linear feet width (ft).

II Lakes/ponds: acres.

II Other non-wetland waters: acres. List type of aquatic resource:
 
1m Wetlands: Approximatly 0.024 acres.
 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such
 
a finding is required for jurisdiction (check all that apply):

II Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).

III Lakes/ponds: acres.
 
III Other non-wetland waters: acres. List type of aquatic resource:
 
111 Wetlands: acres.
 

SECTION IV: DATA SOURCES. 

A.	 SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below): 
m Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
•	 Data sheets prepared/submitted by or on behalf of the applicant/consultant.
 

[gI Office concurs with data sheets/delineation report.
 
D Office does not concur with data sheets/delineation report.
 

... Data sheets prepared by the Corps:
 

. . Corps navigable waters' study:
 
•....•..•... U.S. Geological Survey Hydrologic Atlas: HUe 12040203, North Galveston Bay.
 

D USGS NHD data.
 
[gI USGS 8 and 12 digit HUC maps.
 

II	 U.S. Geological Survey map(s). Cite scale & quad name: Dickinson, TX; 1:24,000. 
•.•...•.•.•......•.......•.	 USDA Natural Resources Conservation Service Soil Survey. Citation: Dickinson, TX.
 
•	 National wetlands inventory map(s). Cite name:League City, TX. 

I	 ~~~~~1:~~;E}~~r,:~~~~,i~:cti' Vati'ID D'rum ofl929) 
•	 Photographs: [gI Aerial (Name & Date): 1995 & 2004 Infrared. 

or D Other (Name & Date):

II Previous determination(s). File no. and date of response letter:
 

I	 ~:~~;~:;E~E!EI~:E~\7'rure 
B. ADDITIONAL COMMENTS TO SUPPORT JD: A desk review of the documents above was completed on 03December2007 that 
included the collection and investigation of a National Wetland Inventory Map (NWI), 1995 & 2004 IR aerial maps, a USGS topographical, 
and the applicant's submitted information. The infrared aerial photographs indicated cooler signatures which can be indicative support 
hydrology. No presence of hydrologic surface connections from the wetlands to a water of the United States were found. The USGS 

http:�.�...�.�.�......�.......�
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topographic map also indicates that the project site does not contain any waters of the United States, including adjacent wetlands. The 
FEMA floodplain map indicates that the site is located outside of the IDO-year flood plain of a water of the United States, specifically Clear 
Creek. The wetland does not have a hydrological surface connection to any water of the United States. The wetland is not adjacent to a 
water of the United States and is isolated. An un-named upland ditch is the nearest water feature, however, there is no hydrologic connection 
to the wetland. This ditch is an man-made upland leveed, drainage ditch that has no hydrologic surface connection the wetland and is non 
jurisdictional. The wetlands are not or could not be used by interstate or foreign travelers for recreation or other purposes, is not or would not 
be used for industrial purposes by industries in interstate commerce, and is not or could not be used to take fish or shellfish sold in interstate 
or foreign commerce. No other nexus to interstate or foreign commerce is known. The subject wetlands are located approximately 1.7 miles 
from Clear Creek (TNW) and approximatley a IOlh of a mile from the un-named ditch. 



•
 

APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This fonn should be completed by fol1owing the instructions provided in Section IV of the JD Fonn Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A.	 REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 03DEC2007 

B.	 DISTRICT OFFICE, FILE NAME, AND NUMBER: SWG-2000-1836 Wetland l-C 

C.	 PROJECT LOCATION AND BACKGROUND INFORMATION: 
State:Texas County/parishlborough: Galveston County City: League City 
Center coordinates of site (lat/long in degree decimal fonnat): Lat. 29.4801 0 Ii, Long. 095.11200 II. 

Universal Transverse Mercator: 15295226 E, 3263041N (NAD 83) 
Name of nearest waterbody: Clear Creek; approximatly 1.8 miles 

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: N/A 
Name of watershed or Hydrologic Unit Code (HUC): West Galveston, 12040204 
(I	 Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
II	 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a 

different JD fonn. 

D.	 REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
(I Office (Desk) Determination. Date: 03DEC07 
•	 Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There _ "navigable waters ofthe U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. [Required] 

•	 Waters subject to the ebb and flow of the tide. 
•	 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There .111 "waters ofthe u.S." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1.	 Waters ofthe U.S. 
a.	 Indicate presence of waters of U.S. in review area (check all that apply): 1 

• TNWs, including territorial seas 
• Wetlands adjacent to TNWs 
• Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs ··········· Non-RPWs that flow directly or indirectly into TNWs 
ii, Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
•••••••... Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
hi Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs I

• Impoundments ofjurisdictional waters
 
II Isolated (interstate or intrastate) waters, including isolated wetlands
 

b.	 Identify (estimate) size of waters of the U.S. in the review area:
 
Non-wetland waters: linear feet: width (ft) and/or acres.
 
Wetlands: acres.
 

c. Limits (boundaries) of jurisdiction based on: 1B1~{1d
 
Elevation of established OHWM (if known):
 

2.	 Non-regulated waters/wetlands (check if applicable):3
II	 Potential1y jurisdictional waters and/or wetlands were assessed within the review area and detennined to be not jurisdictional. 

Explain: A desk review of the documents above was completed on 03December2007 that included the col1ection and 
investigation of a National Wetland Inventory Map (NWI), 1995 & 2004 IR aerial maps, a USGS topographical, and 

I Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally"
 
(e.g., typically 3 months).
 
J Supporting documentation is presented in Section 1Il.F.
 



the applicant's submitted information. The infrared aerial photographs indicated cooler signatures which can be 
indicative of hydrology. No presence of hydrologic surface connections from the wetlands to a water of the United 
States were found. The USGS topographic map also indicates that the project site does not contain any waters of the 
United States, including adjacent wetlands. The FEMA floodplain map indicates that the site is located outside of the 
lOO-year flood plain of a water of the United States, specifically Clear Creek. The wetland does not have a 
hydrological surface connection to any water of the United States. The wetland is not adjacent to a water of the United 
States and is isolated. An un-named upland leveed drainage ditch is the nearest water feature, however, there is no 
hydrologic surface connection to the wetland. This ditch is an upland, leveed, man-made drainage ditch that has no 
hydrologic surface connection to the wetland and is non jurisdictional. The wetlands are not or could not be used by 
interstate or foreign travelers for recreation or other purposes, is not or would not be used for industrial purposes by 
industries in interstate commerce, and is not or could not be used to take fish or shellfish sold in interstate or foreign 
commerce. No other nexus to interstate or foreign commerce is known. The subject wetlands are located 
approximately 1.8 miles from Clear Creek (TNW) and approximatley 0.2 miles from the un-named ditch 



SECTION Ill: CWA ANALYSIS 

A.	 TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section IILA.1 and Section III.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections liLA.1 and 2 
and Section IILD.1.; otherwise, see Section III.B below. 

1.	 TNW
 
Identify TNW:
 

Summarize rationale supporting determination: 

2.	 Wetland adjacent to TNW
 
Summarize rationale supporting conclusion that wetland is "adjacent":
 

B.	 CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section IILD.2.1f the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.l for 
the tributary, Section III.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section IILC below. 

1.	 Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i)	 General Area Conditions:
 
Watershed size:
 
Drainage area:
 
Average annual rainfall: inches
 
Average annual snowfall: inches
 

(ii)	 Physical Characteristics: 
(a)	 Relationship with TNW: 

o Tributary flows directly into TNW. 
o Tributary flows through __ tributaries before entering TNW. 

Project waters are river miles from TNW.
 
Project waters are river miles from RPW.
 
Project waters are aerial (straight) miles from TNW.
 
Project waters are aerial (straight) miles from RPW.
 
Project waters cross or serve as state boundaries. Explain:
 

Identify flow route to TNW5
:
 

Tributary stream order, ifknown:
 

4 Note that the Instructional Guidebook contains additional infonnation regarding swales, ditches, washes, and erosional features generally and in the arid
 
West.
 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.
 



(b)	 General Tributarv Characteristics (check all that apply): 
Tributary is: D Natural 

D Artificial (man-made). Explain: 
D Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: _Pl. 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands D Concrete 
D Cobbles D Gravel DMuck 
D Bedrock D Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain: 

i~~~~:~ ~e~;:iii.plexes. Explain: 

Tributary gradient (approximate average slope): % 

(c)	 Flow: 

~~~~~~::;:~:~~:~~~~: events in review area/year: .... 
Describe flow regime: 

Other information on duration and volume: 

Surface flow is:_, Characteristics: 

Subsurface flow: r.... Explain findings: 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed and banks 
D OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank D the presence of litter and debris 
D changes in the character of soil D destruction of terrestrial vegetation 
D shelving D the presence of wrack line 
D vegetation matted down, bent, or absent D sediment sorting 
D leaf litter disturbed or washed away D scour 
D sediment deposition D multiple observed or predicted flow events 
D water staining D abrupt change in plant community 
D other (list): 

D Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply): 
Iii High Tide Line indicated by: Iii Mean High Water Mark indicated by: 

D oil or scum line along shore objects D survey to available datum; 
D fine shell or debris deposits (foreshore) D physical markings; 
D physical markings/characteristics D vegetation lines/changes in vegetation types. 
D tidal gauges 
D other (list): 

(iii)	 Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 

Explain: • 
Identify specific pollutants, ifknown: 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid. 



(iv) Biological Characteristics.	 Channel supports (check all that apply):

D Riparian corridor. Characteristics (type, average width):
 
D Wetland fringe. Characteristics:
 
D Habitat for:
 

D Federally Listed species. Explain findings:
 
D Fish/spawn areas. Explain findings:
 
D Other environmentally-sensitive species. Explain findings:
 
D Aquatic/wildlife diversity. Explain findings:
 

2.	 Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i)	 Physical Characteristics: 
(a)	 General Wetland Characteristics: 

Properties:
 
Wetland size: acres
 
Wetland type. Explain:
 
Wetland quality. Explain:
 

Project wetlands cross or serve as state boundaries. Explain: 

(b)	 General Flow Relationship with Non-TNW:
 
Flow is: 11lI1II. Explain:
 

Surface flow is: 111111
 
Characteristics:
 

Subsurface flow: 111111. Explain findings:
 
D Dye (or other) test performed:
 

(c)	 Wetland Adjacency Determination with Non-TNW:

D Directly abutting
 
D Not directly abutting
 

D Discrete wetland hydrologic connection. Explain:

D Ecological connection. Explain:
 
D Separated by berm/barrier. Explain:
 

(d)	 toTNW 
river miles from TNW. 

aerial (straight) miles from TNW. 

(ii)	 Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain:
 
Identify specific pollutants, ifknown:
 

(iii) Biological Characteristics. Wetland supports (check all that apply):

D Riparian buffer. Characteristics (type, average width): .
 
D Vegetation type/percent cover. Explain:

D Habitat for:
 

D Federally Listed species. Explain findings:
 
D Fish/spawn areas. Explain findings: .
 
D Other environmentally-sensitive species. Explain findings:
 
D Aquatic/wildlife diversity. Explain findings:
 

3.	 Characteristics of all wetlands adjacent to the tributary (if a~~~+\ 

All wetland(s) being considered in the cumulative analysis: litt.1 
Approximately ( ) acres in total are being considered in the cumulative analysis. 



For each wetland, specify the following: 

Directly abuts? (YIN) Size (in acres) Directly abuts? (YIN) Size (in acres) 

Summarize overall biological, chemical and physical functions being performed: 

C.	 SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
•	 Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity ofthe TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1.	 Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D: 

2.	 Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section IIl.D: 

3.	 Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section IIl.D: 

D.	 DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERSIWETLANDS ARE (CHECK ALL 
THAT APPLy): 

1.	 TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
 
II TNWs: linear feet width (ft), Or, acres.
 
II Wetlands adjacent to TNWs: acres.
 

2.	 RPWs that flow directly or indirectly into TNWs. 
II Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 

tributary is perennial: 
II Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are 

jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows 
seasonally: 



Provide estimates for jurisdictional waters in the review area (check all that apply):

II Tributary waters: linear feet width (ft).

II Other non-wetland waters: acres.
 

Identify type(s) of waters: 

3.	 Non-RPWs8 that flow directly or indirectly into TNWs. 
II Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section III.e. 

Provide estimates for jurisdictional waters within the review area (check all that apply):

II Tributary waters: linear feet width (ft).

II Other non-wetland waters: acres.
 

Identify type(s) of waters: 

4.	 Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
 
II Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.


II Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section 111.0.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section III.B and rationale in Section 111.0.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5.	 Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
II Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section Ill.e. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6.	 Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
II	 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section 1I1.e. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7.	 Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
 
.•....... Demonstrate that impoundment was created from "waters of the U.S.," or
 
•..•.••.•...	 Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
•it:.	 Demonstrate that water is isolated with a nexus to commerce (see E below). 

E.	 ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLy):10
II which are or could be used by interstate or foreign travelers for recreational or other purposes. 
II from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
II which are or could be used for industrial purposes by industries in interstate commerce. 
II Interstate isolated waters. Explain:
II Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 

8See Footnote # 3.
 
9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook.
 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
 
review consistent with the process described in the CorpslEPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.
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Provide estimates for jurisdictional waters in the review area (check all that apply):
 

f!I.'.•.... Tributary waters: linear feet width (ft).
III Other non-wetland waters: acres.
 
Identify type(s) of waters:
 

III Wetlands: acres.
 

F.	 NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
III If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements. 
III Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

~	 Prior to the Jan 200 I Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

III. Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain:
 
II Other: (explain, ifnot covered above):
 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
 
judgment (check all that apply):

III Non-wetland waters (i.e., rivers, streams): linear feet width (ft).

III Lakes/ponds: acres.
 
III Other non-wetland waters: acres. List type of aquatic resource:
 
III Wetlands: Approximatly 38 acres.
 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such
 
a finding is required for jurisdiction (check all that apply):

III Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).

III Lakes/ponds: acres.
 
II Other non-wetland waters: acres. List type of aquatic resource:
 
III Wetlands: acres.
 

SECTION IV: DATA SOURCES. 

A.	 SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below): 
•	 Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
II	 Data sheets prepared/submitted by or on behalf of the applicant/consultant.
 

~ Office concurs with data sheets/delineation report.
 
D Office does not concur with data sheets/delineation report.
 

III Data sheets prepared by the Corps:
 
II Corps navigable waters' study:
 
II U.S. Geological Survey Hydrologic Atlas: HUC 12040204, West Galveston Bay.


D USGS NHD data.
 
~ USGS 8 and 12 digit HUC maps.
 

11.·•••••. < U.S. Geological Survey map(s). Cite scale & quad name: Dickinson, TX; 1:24,000.
 
II USDA Natural Resources Conservation Service Soil Survey. Citation: Dickinson, TX.
 
II National wetlands inventory map(s). Cite name: League City, TX.
 
III State/Local wetland inventory map(s):
 

•.'.: .•.•. i..	 ;~!:y~I~;~~iS~P:I:~~t~~noi~~5, S~:;~0:a~2G~~:~tic Vertical Datum of 1929) 
• . Photographs: ~ Aerial (Name & Date): 1995 & 2004 Infrared .
 

or D Other (Name & Date):
I	 ~;;;i~~~:~=~~:~~n~~~ f;~: no. and date of response letter: 

III Applicable/supporting scientific literature:
 
II Other information (please specify):
 

B. ADDITIONAL COMMENTS TO SUPPORT JD: A desk review of the documents above was completed on 03December2007 that 
included the collection and investigation of a National Wetland Inventory Map (NWI), 1995 & 2004 IR aerial maps, a USGS topographical, 
and the applicant's submitted information. The infrared aerial photographs indicated cooler signatures which can be indicative of hydrology. 
No presence ofhydrologic surface connections from the wetlands to a water of the United States were found. The USGS topographic map 



also indicates that the project site does not contain any waters of the United States, including adjacent wetlands. The FEMA floodplain map 
indicates that the site is located outside of the 100-year flood plain of a water of the United States, specifically Clear Creek. The wetland 
does not have a hydrological surface connection to any water of the United States. The wetland is not adjacent to a water of the United States 
and is isolated. An un-named upland leveed drainage ditch is the nearest water feature, however, there is no hydrologic surface connection to 
the wetland. This ditch is an upland, leveed, man-made drainage ditch that has no hydrologic surface connection to the wetland and is non 
jurisdictional. The wetlands are not or could not be used by interstate or foreign travelers for recreation or other purposes, is not or would not 
be used for industrial purposes by industries in interstate commerce, and is not or could not be used to take fish or shellfish sold in interstate 
or foreign commerce. No other nexus to interstate or foreign commerce is known. The subject wetlands are located approximately 1.8 miles 
from Clear Creek (TNW) and approximatley 0.2 miles from the un-named ditch. 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A.	 REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 03DEC2007 

B.	 DISTRICT OFFICE, FILE NAME, AND NUMBER: SWG-2000-1836 Wetland 5-A 

C.	 PROJECT LOCATION AND BACKGROUND INFORMATION: 
State:Texas County/parish/borough: Galveston County City: League City 
Center coordinates of site (lat/long in degree decimal format): Lat. 29.4779° ti, Long. 095.1105° •. 

Universal Transverse Mercator: 15295368 E, 3262791N (NAD 83) 
Name of nearest waterbody: Clear Creek; approximatly 2 miles 

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: N/A 
Name of watershed or Hydrologic Unit Code (HUC): West Galveston, 12040204 
II	 Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
II	 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc... ) are associated with this action and are recorded on a 

different JD form. 

D.	 REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):.... . Office (Desk) Determination. Date: 03DEC07 
r	 Field Determination. Date(s): I

SECTION II: SUMMARY OF FINDINGS 
A.	 RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There Iflr8 "navigable waters ofthe U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. [Required]

III	 Waters subject to the ebb and flow of the tide. 
III	 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B.	 CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There ifni "waters ofthe U.S." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1.	 Waters of the U.S. 

I, 
a. Indicate presence of waters of U.S. in review area (check all that apply): I
 

II TNWs, including territorial seas
 
Wetlands adjacent to TNWs
 

'.•.•. :..... Relatively permanent ,,:,aters
2 (~W.s) that ?ow directly or indirectly into TNWs
 

fu Non-RPWs that flow dIrectly or IndIrectly Into TNWs
 · Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
 
: Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
 
II Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
 
III Impoundments ofjurisdictional waters
 
III Isolated (interstate or intrastate) waters, including isolated wetlands
 

I 

b.	 Identify (estimate) size of waters ofthe U.S. in the review area:
 
Non-wetland waters: linear feet: width (ft) and/or acres.
 
Wetlands: acres.
 

c. Limits (boundaries) of jurisdiction based on: 1IIIIIt
 
Elevation of established OHWM (if known):
 

2.	 Non-regulated waters/wetlands (check if applicable):3
II	 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 

Explain: A desk review of the documents above was completed on 03December2007 that included the collection and 
investigation of a National Wetland Inventory Map (NWI), 1995 & 2004 IR aerial maps, a USGS topographical, and 

I Boxes checked below shall be supported by completing the appropriate sections in Section III below.
 
2 For purposes of this fonn, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally"
 
(e.g., typically 3 months).
 
] Supporting documentation is presented in Section 1Il.F.
 



the applicant's submitted information. The infrared aerial photographs indicated of cooler signatures which can be 
indicative of hydrology. No presence of hydrologic surface connections from the wetlands to a water of the United 
States were found. The USGS topographic map also indicates that the project site does not contain any waters of the 
United States, including adjacent wetlands. The FEMA floodplain map indicates that the site is located outside of the 
lOO-year flood plain of a water of the United States, specifically Clear Creek. The wetland does not have a 
hydrological surface connection to any water of the United States. The wetland is not adjacent to a water ofthe United 
States and is isolated. An un-named upland ditch is the nearest water feature, however, there is no hydrologic surface 
connection to the wetland. This ditch is an upland, leveed, man-made drainage ditch that is non jurisdictional. The 
wetlands are not or could not be used by interstate or foreign travelers for recreation or other purposes, is not or 
would not be used for industrial purposes by industries in interstate commerce, and is not or could not be used to take 
fish or shellfish sold in interstate or foreign commerce. No other nexus to interstate or foreign commerce is known. 
The subject wetlands are located approximately 2 miles from Clear Creek (TNW) and 0.5 miles from the un-named 
ditch. 



SECTION III: CWA ANALYSIS 

A.	 TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section III.A.I and Section III.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.I and 2 
and Section III.D.I.; otherwise, see Section III.B below. 

1.	 TNW
 
Identify TNW:
 

Summarize rationale supporting determination: 

2.	 Wetland adjacent to TNW
 
Summarize rationale supporting conclusion that wetland is "adjacent":
 

B.	 CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.I for 
the tributary, Section III.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below. 

1.	 Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i)	 General Area Conditions:
 
Watershed size:
 
Drainage area:
 
Average annual rainfall: inches
 
Average annual snowfall: inches
 

(ii)	 Physical Characteristics: 
(a)	 Relationship with TNW:


D Tributary flows directly into TNW.
 
D Tributary flows through __ tributaries before entering TNW.
 

Project waters are river miles from TNW.
 
Project waters are river miles from RPW.
 
Project waters are aerial (straight) miles from TNW.
 
Project waters are aerial (straight) miles from RPW.
 
Project waters cross or serve as state boundaries. Explain:
 

Identify flow route to TNW5
:
 

Tributary stream order, ifknown:
 

4 Note that the Instructional Guidebook contains additional infonnation regarding swales, ditches, washes, and erosional features generally and in the arid
 
West.
 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.
 



(b)	 General Tributary Characteristics (check all that apply):
 
Tributary is: 0 Natural
 

o Artificial (man-made). Explain: 
o Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate):
 
Average width: feet
 
Average depth: feet
 
Average side slopes: ~"~"'i!,*~~:~'
 

Primary tributary substrate composition (check all that apply): 
o Silts 0 Sands	 o Concrete 
o Cobbles 0 Gravel	 o Muck 
o Bedrock 0 Vegetation. Type/% cover: 
o Other. Explain: 

Tributary conditionlstability [e.g., highly eroding, sloughing banks]. Explain:
 

Presence of runirift1~Ll?2. o~mplexes.
02Ll,:~c,2, Explain:
 
Tributary geometry: .. 
Tributary gradient (approximate average slope): %
 

(c)	 Flow:
 
Tributary provides for: Irf'iltl .,'.'
 
Estimate average number of flow events in review area/year: .Jllt
 

Describe flow regime:
 
Other infonnation on duration and volume:
 

Surface flow is: J',i!~Phli. Characteristics: 

Subsurface flow: ~,.. Explain findings: 
o Dye (or other) test perfonned: 

Tributary has (check all that apply): 
o Bed and banks 
o OHWM6 (check all indicators that apply): 

o clear, natural line impressed on the bank 0 the presence of litter and debris 
o changes in the character of soil 0 destruction of terrestrial vegetation 
o shelving	 0 the presence of wrack line 
o vegetation matted down, bent, or absent 0 sediment sorting 
o leaf litter disturbed or washed away 0 scour 
o sediment deposition	 0 multiple observed or predicted flow events 
o water staining 0 abrupt change in plant community 
o other (list): 

o Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply): 
II High Tide Line indicated by: II Mean High Water Mark indicated by:

o oil or scum line along shore objects 0 survey to available datum; 
o fine shell or debris deposits (foreshore) 0 physical markings; 
o physical markings/characteristics 0 vegetation lines/changes in vegetation types. 
o tidal gauges
 
o other (list):
 

(iii)	 Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 

Explain:
 
Identify specific pollutants, if known:
 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7lbid. 



(iv) Biological Characteristics. Channel supports (check all that apply):

D Riparian corridor. Characteristics (type, average width):
 
D Wetland fringe. Characteristics:
 
D Habitat for:
 

D Federally Listed species. Explain findings:
 
D Fish/spawn areas. Explain findings:
 
D Other environmentally-sensitive species. Explain findings:
 
D Aquatic/wildlife diversity. Explain findings:
 

2.	 Characteristics of wetlands adj acent to non-TNW that flow directly or indirectly into TNW 

(i)	 Physical Characteristics: 
(a)	 General Wetland Characteristics: 

Properties:
 
Wetland size: acres
 
Wetland type. Explain:
 
Wetland quality. Explain:
 

Project wetlands cross or serve as state boundaries. Explain: 

(b)	 General Flow Relationship with Non-TNW:
 
Flow is: _I. Explain:
 

Surface flow is: 111111;111
 
Characteristics:
 

Subsurface flow: _. Explain findings:
 
D Dye (or other) test performed:
 

(c)	 Wetland Adjacency Determination with Non-TNW:

D Directly abutting
 
D Not directly abutting
 

D Discrete wetland hydrologic connection. Explain:

D Ecological connection. Explain:
 
D Separated by berm/barrier. Explain:
 

(d)	 W 
river miles from TNW. 

aerial (straight) miles from TNW. 

b~;J<~~t floodplain. 

(ii)	 Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain:
 
Identify specific pollutants, ifknown:
 

(iii) Biological Characteristics. Wetland supports (check all that apply):

D Riparian buffer. Characteristics (type, average width):
 
D Vegetation type/percent cover. Explain:

D Habitat for:
 

D Federally Listed species. Explain findings:
 
D Fish/spawn areas. Explain findings:
 
D Other environmentally-sensitive species. Explain findings:
 
D Aquatic/wildlife diversity. Explain findings:
 

3.	 Characteristics of all wetlands adjacent to the tributary (if a~~J,.\t v."v, 
AlI wetland(s) being considered in the cumulative analysis: _I_
 
Approximately ( ) acres in total are being considered in the cumulative analysis.
 



For each wetland, specify the following: 

Directly abuts? (YIN) Size (in acres) Directly abuts? (YIN) Size (in acres) 

Summarize overall biological, chemical and physical functions being performed: 

C.	 SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW. For each ofthe following situations, a significant nexus exists ifthe tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
•	 Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1.	 Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D: 

2.	 Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section lIl.D: 

3.	 Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section III.D: 

D.	 DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERSIWETLANDS ARE (CHECK ALL 
THAT APPLY): 

1.	 TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
 

I ~~~ds adja~~:ta~:~ws: widtha~~~~.Or, acres.
 

2.	 RPWs that flow directly or indirectly into TNWs. 
II Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 

tributary is perennial: 
II Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are 

jurisdictional. Data supporting this conclusion is provided at Section III.H. Provide rationale indicating that tributary flows 
seasonally: 



Provide estimates for jurisdictional waters in the review area (check all that apply):
 
Tributary waters: linear feet width (ft).
 
Other non-wetland waters: acres.
 
Identify type(s) of waters: 

3.	 Non-RPWs8 that flow directly or indirectly into TNWs.
III	 Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section IILe. 

Provide estimates for jurisdictional waters within the review area (check all that apply):

III Tributary waters: linear feet width (ft).

II Other non-wetland waters: acres.
 

Identify type(s) of waters: 

4.	 Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
 
III Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.


III Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

III Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5.	 Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
III	 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III.e. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6.	 Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
III	 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section III.C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7.	 Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
 
:iiii Demonstrate that impoundment was created from "waters of the U.S.," or
 
iili1:. Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
 
II Demonstrate that water is isolated with a nexus to commerce (see E below).
 
I

E.	 ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLy):IO•.......•............•....•.....•...•.......······..... ;~~hw~~~rfics~~~ ~~e~t~~hb:r~n~;r:~~~ ~ef~:~~~na~~:~~~:~~;:~:~~i~~~O~;i;:h:~':n~~::.s .

•iim which are or could be used for industrial purposes by industries in interstate commerce.
 
Ii. Interstate isolated waters. Explain: .
 
tt Other factors. Explain: .I

Identify water body and summarize rationale supporting determination: 

8See Footnote # 3.
 
9 To complete the analysis refer to the key in Section 111.0.6 of the Instructional Guidebook.
 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.
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Provide estimates for jurisdictional waters in the review area (check all that apply):
 
III Tributary waters: linear feet width (ft).

III Other non-wetland waters: acres.
 

Identify type(s) of waters:
 
III Wetlands: acres.
 

F.	 NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
III If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements. 
~ Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.

I:8J Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR).
 

III Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain:
 
III Other: (explain, if not covered above):
 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis ofjurisdiction is the MBR 
factors (Le., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): .. Non-wetland waters (i.e., rivers, streams): linear feet width (ft).
 
.. Lakes/ponds: acres.
 

•.•.....•...•.......	 Other non-wetland waters: acres. List type of aquatic resource:
 
.'	 Wetlands: Approximatly 0.6 acres. I
Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such 
a finding is required for jurisdiction (check all that apply): 
v.	 Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
. . Lakes/ponds: acres.
 
••..... Other non-wetland waters: acres. List type of aquatic resource:
 
•	 Wetlands: acres.I

SECTION IV: DATA SOURCES. 

A.	 SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below):mMaps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
11 Data sheets prepared/submitted by or on behalfof the applicant/consultant. 

I:8J Office concurs with data sheets/delineation report.
 
D Office does not concur with data sheets/delineation report.
 

I:..... Data sheets prepared by the Corps:
 
..•. Corps navigable waters' study:
 

U.S. Geological Survey Hydrologic Atlas: HUC 12040204, West Galveston Bay.

D USGS NHD data.
 
I:8J USGS 8 and 12 digit HUC maps.
 

II	 U.S. Geological Survey map(s). Cite scale & quad name: Dickinson, TX; 1:24,000. ...•.•.•.....·•.
II USDA Natural Resources Conservation Service Soil Survey. Citation: Dickinson, TX.
 
II National wetlands inventory map(s). Cite name:League City, TX.


B~~~~~~~:~~:~:~:~t~~o;;~:~~Ptember 22, 1999. 
m!I	 IOO-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
II	 Photographs: I:8J Aerial (Name & Date): 1995 & 2004 Infrared . 

or D Other (Name & Date):

III Previous determination(s). File no. and date of response letter:
 
III Applicable/supporting case law:
 

I	 ~i:~;~~~~:~fo~rt(i;~:~~es~~~~~~~erature: 

B. ADDITIONAL COMMENTS TO SUPPORT JD: A desk review of the documents above was completed on 03December2007 that 
included the collection and investigation of a National Wetland Inventory Map (NWI), 1995 & 2004 IR aerial maps, a USGS topographical, 
and the applicant's submitted information. The infrared aerial photographs indicated of cooler signatures which can be indicative of 
hydrology. No presence of hydrologic surface connections from the wetlands to a water of the United States were found. The USGS 
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topographic map also indicates that the project site does not contain any waters of the United States, including adjacent wetlands. The 
FEMA floodplain map indicates that the site is located outside of the 100-year flood plain of a water of the United States, specifically Clear 
Creek. The wetland does not have a hydrological surface connection to any water of the United States. The wetland is not adjacent to a 
water of the United States and is isolated. An un-named upland ditch is the nearest water feature, however, there is no hydrologic surface 
connection to the wetland. This ditch is an upland, leveed, man-made drainage ditch that is non jurisdictional. The wetlands are not or could 
not be used by interstate or foreign travelers for recreation or other purposes, is not or would not be used for industrial purposes by industries 
in interstate commerce, and is not or could not be used to take fish or shellfish sold in interstate or foreign commerce. No other nexus to 
interstate or foreign commerce is known. The subject wetlands are located approximately 2 miles from Clear Creek (TNW) and 0.5 miles 
from the un-named ditch. 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This fonn should be completed by following the instructions provided in Section IV of the JD Fonn Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A.	 REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 26November 2007 

B.	 DISTRICT OFFICE, FILE NAME, AND NUMBER: SWG-2006-2599-RC, Wetland (project center). 

C.	 PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: Texas County/parishlborough: Montgomery City: southeast of Conroe 
Center coordinates of site (lat/long in degree decimal fonnat): Lat. 30.16760 N, Long. 095.3630° 

Universal Transverse Mercator: 15272450 E, 3339719N (NAD 83) 
Name of nearest waterbody: West Fork San Jacinto River, 0.66 miles
 

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows:
 
Name of watershed or Hydrologic Unit Code (HUC): 12040103, West Fork San Jacinto River
 
II Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
 
•	 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc... ) are associated with this action and are recorded on a 

different JD fonn. 

D.	 REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
~~........... Office (Desk) Determination. Date: 26NOV2007 
<*'1	 Field Detennination. Date(s): II

SECTION II: SUMMARY OF FINDINGS 
A.	 RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There l1li "navigable waters ofthe U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. [Required] 

•	 Waters subject to the ebb and flow of the tide. 
•	 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters ofthe U.S." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1.	 Waters of the U.S. 
a.	 Indicate presence of waters of U.S. in review area (check all that apply): I 

• TNWs, including territorial seas 

, :;;'~~~::r':=:::,::' (RPW,j 'h,' flow d"ooly 0' mdlrectly 1nlo TNW,
II Non-RPWs that flow directly or indirectly into TNWs
 
• Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
• Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
• Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
F Impoundments ofjurisdictional waters 
*** Isolated (interstate or intrastate) waters, including isolated wetlands I

b.	 Identify (estimate) size of waters of the U.S. in the review area:
 
Non-wetland waters: linear feet: width (ft) and/or acres.
 
Wetlands: Approximately 135 acres.
 

c. Limits (boundaries) of jurisdiction based on: &:&1001111111;
 
Elevation of established OHWM (if known):
 

2.	 Non-regulated waters/wetlands (check if applicable):3 
•	 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 

Explain: 

L Boxes checked below shall be supported by completing the appropriate sections in Section 11\ below.
 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally"
 
(e.g., typically 3 months).
 
J Supporting documentation is presented in Section III.F.
 



SECTION III: CWA ANALYSIS 

A.	 TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section III.A.l and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.l and 2 
and Section III.D.1.; otherwise, see Section III.B below. 

1.	 TNW
 
IdentifY TNW: West Fork San Jacinto River.
 

Summarize rationale supporting detennination: The West Fork San Jacinto River is listed on the Navigable Waters within the 
Galveston District Regulatory Boundaries list and is located withing the extent to be subject to the ebb and flow of the tide 
and/or presently used, or have been used in the past, or may be susceptble for use to transport interstate or foreign commerce. 
This TNW is subject to Section 10 ofthe Rivers and Harbors Act of 1899. 

2.	 Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": The center of the review area (adjacent wetland) is 

approximatly 0.66 miles from the West Fork San Jacinto River, a TNW. The closest point of the wetland is approximatly 0.20 miles away 
from the TNW and is seperated by less than two barriers. The wetland is considered contigous to the West Fork San Jacinto River. 

B.	 CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section III.D.2.lfthe aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter oflaw. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW.lfthe tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.l for 
the tributary, Section III.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below. 

1.	 Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i)	 General Area Conditions: 

Average annual rainfall: inches 

Watershed size:
 
Drainage area:
 

Average annual snowfall: inches 

(ii)	 Physical Characteristics: 
(a)	 Relationship with TNW:

D Tributary flows directly into TNW. 
D Tributary flows through tributaries before entering TNW. 

Project waters are river miles from TNW. 
Project waters are river miles from RPW. 
Project waters are aerial (straight) miles from TNW. 
Project waters are aerial (straight) miles from RPW. 

4 Note that the Instructional Guidebook contains additional infonnation regarding swales, ditches, washes, and erosional features generally and in the arid 
West. 



Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW5
:
 

Tributary stream order, ifknown:
 

(b)	 General Tributarv Characteristics (check all that apply): 
Tributary is: D Natural
 

D Artificial (man-made). Explain:
 
D Manipulated (man-altered). Explain:
 

Tributary properties with respect to top of bank (estimate):
 
Average width: feet
 
Average depth: feet
 
Average side slopes: ••llil.
 

Primary tributary substrate composition (check all that apply):
D Silts D Sands D Concrete 
D Cobbles D Gravel DMuck 
D Bedrock D Vegetation. Type/% cover: 
D Other. Explain: 

Tributary conditionlstability [e.g., highly eroding, sloughing banks]. Explain: 
Presence of runlriftlelg~olcomplexes. Explain:
 
Tributary geometry: ~_
 

Tributary gradient (approximate average slope): %
 

(c)	 Flow:
 
Tributary provides for: ••• ". *''''
 
Estimate average number of flow events in review area/year: .,.
 

Describe flow regime:
 
Other information on duration and volume:
 

Surface flow is: 1I~lilll. Characteristics: 

Subsurface flow: ~~t. Explain findings:
 
D Dye (or other) test performed:
 

Tributary has (check all that apply):
 
D Bed and banks
 
D OHWM6 (check all indicators that apply):
 

D clear, natural line impressed on the bank D the presence of litter and debris 
D changes in the character of soil D destruction of terrestrial vegetation 
D shelving D the presence of wrack line 
D vegetation matted down, bent, or absent D sediment sorting 
D leaf litter disturbed or washed away D scour 
D sediment deposition D multiple observed or predicted flow events 
D water staining D abrupt change in plant community 
D other (list): 

D Discontinuous OHWM.7 Explain: 

Iffactors other than the OHWM were used to determine lateral extent ofCWAjurisdiction (check all that apply):
III High Tide Line indicated by: • Mean High Water Mark indicated by: 

D oil or scum line along shore objects D survey to available datum; 
D fine shell or debris deposits (foreshore) D physical markings; 
D physical markings/characteristics D vegetation lines/changes in vegetation types. 
D tidal gauges 
D other (list): 

(iii)	 Chemical Characteristics: 

5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 
6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid. 



Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 
Explain: 

Identify specific pollutants, ifknown: 



(iv) Biological Characteristics. Channel supports (check all that apply):

D Riparian corridor. Characteristics (type, average width):
 
D Wetland fringe. Characteristics:
 
D Habitat for:
 

D Federally Listed species. Explain findings:
 
D Fish/spawn areas. Explain findings:
 
D Other environmentally-sensitive species. Explain findings:
 
D Aquatic/wildlife diversity. Explain findings:
 

2.	 Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i)	 Physical Characteristics: 
(a)	 General Wetland Characteristics: 

Properties:
 
Wetland size: acres
 
Wetland type. Explain:
 
Wetland quality. Explain:
 

Project wetlands cross or serve as state boundaries. Explain: 

(b)	 General Flow Relationship with Non-TNW:
 
Flow is: MIll, Explain:
 

Surface flow is: MIll
 
Characteristics:
 

Subsurface flow: _d. Explain findings:
 
D Dye (or other) test perfonned:
 

(c)	 Wetland Adjacency Determination with Non-TNW:

D Directly abutting
 
D Not directly abutting
 

D Discrete wetland hydrologic connection. Explain:

D Ecological connection. Explain:
 
D Separated by berm!barrier. Explain:
 

(d)	 toTNW 
river miles from TNW. 

aerial (straight) miles from TNW. 

(ii)	 Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain:
 
Identify specific pollutants, ifknown:
 

(iii) Biological Characteristics. Wetland supports (check all that apply):

D Riparian buffer. Characteristics (type, average width):
 
D Vegetation type/percent cover. Explain:

D Habitat for:
 

D Federally Listed species. Explain findings:
 
D Fish/spawn areas. Explain findings:
 
D Other environmentally-sensitive species. Explain findings:
 
D Aquatic/wildlife diversity. Explain findings:
 

3.	 Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: ElIII~ 
Approximately ( ) acres in total are being considered in the cumulative analysis. 



For each wetland, specify the following: 

Directly abuts? (YIN) Size (in acres) Directly abuts? (YIN) Size (in acres) 

Summarize overall biological, chemical and physical functions being perfonned: 

C.	 SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
•	 Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1.	 Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings ofpresence or absence of significant nexus below, based on the tributary itself, then go to Section Ill.D: 

2.	 Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section Ill.D: 

3.	 Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section Ill.D: 

D.	 DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERSIWETLANDS ARE (CHECK ALL 
THAT APPLY): 

1.	 TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
 
[ll1) TNWs: linear feet width (ft), Or, acres.
 
1/ Wetlands adjacent to TNWs: 135 acres.
 

2.	 RPWs that flow directly or indirectly into TNWs. 
II Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 

tributary is perennial: 
[ll1)	 Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are 

jurisdictional. Data supporting this conclusion is provided at Section lII.B. Provide rationale indicating that tributary flows 
seasonally: 



Provide estimates for jurisdictional waters in the review area (check all that apply):
 
'II Tributary waters: linear feet width (ft).

'II Other non-wetland waters: acres.
 

Identify type(s) of waters: 

3.	 Non-RPWs8 that flow directly or indirectly into TNWs. 
'II	 Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section 1II.e. 

Provide estimates for jurisdictional waters within the review area (check all that apply):
 
Tributary waters: linear feet width (ft).
 
Other non-wetland waters: acres.
 

Identify type(s) of waters: 

4.	 Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
 
IiI Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.


II Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section m.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

II Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section m.B and rationale in Section m.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5.	 Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
IIiI	 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section 1II.e. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6.	 Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
'II	 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section 1II.e. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7.	 Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
 
x Demonstrate that impoundment was created from "waters of the U.S.," or
 
'.' Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
 
50	 Demonstrate that water is isolated with a nexus to commerce (see E below). I

E.	 ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADAnON OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLy):IO
II which are or could be used by interstate or foreign travelers for recreational or other purposes. 
II from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
IiI which are or could be used for industrial purposes by industries in interstate commerce. 

I	 ~:~~~t;~~t~~~at;;'p~;~~s, Explain: 

Identify water body and summarize rationale supporting determination: 

8See Footnote # 3.
 
9 To complete the analysis refer to the key in Section 1l1.D.6 of the Instructional Guidebook.
 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.
 



Provide estimates for jurisdictional waters in the review area (check all that apply):
 

1iI.•.•.•.•.".!~.: ... Tributary waters: linear feet width (ft).

iii Other non-wetland waters: acres.
 

Identify type(s) of waters:
 
III Wetlands: acres.
 

F.	 NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
iii If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements. 
iii Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

[gI	 Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). •.··... ·•	 Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 

Other: (explain, if not covered above): I
Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis ofjurisdiction is the MBR 
factors (Le., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 

;~:n~_~~~~~:~:~:sa~:~~)~vers, streams): linear feet width (ft).

III Lakes/ponds: acres.
 
iii Other non-wetland waters: acres. List type of aquatic resource:
 
iii Wetlands: 5.17 acres.
 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such
 
a finding is required for jurisdiction (check all that apply):
 
II Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).
 
e Lakes/ponds: acres.
 

••............ Other non-wetland waters: acres. List type of aquatic resource:
 
Wetlands: acres.I

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA.	 Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below):
iii Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
.1Il Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

D Office concurs with data sheets/delineation report. 
o Office does not concur with data sheets/delineation report.
 

II Data sheets prepared by the Corps:
 .:..............
 Corps navigable waters' study:
U.S. Geological Survey Hydrologic Atlas: HUC 12040103, East Fork San Jacinto River.I o USGS NHD data.
 
[gI USGS 8 and 12 digit HUC maps.
 

iii....:..•••.•.•.•.•..•...: U.S. Geological Survey map(s). Cite scale & quad name: Outlaw Pond; 1:24,000.
 
iii USDA Natural Resources Conservation Service Soil Survey. Citation: Montgomery County, TX.
 
iii National wetlands inventory map(s). Cite name:Conroe, TX.


I	 ~~~1;~~~:~~:~:::~t;z :;~~~,: Dec 19, 1996.

II ~~~~~;::~~:c;l~~riE;le~~~:i~ Date/~~~o~~~;~~~:~~ical Datum of 1929)
 

or D Other (Name & Date):

II Previous determination(s). File no. and date of response letter:
 
III Applicable/supporting case law:
 

1 ~i:~;~~~~:~fo~rt~;I~:~~eS~~~~~~erature: 

B. ADDITIONAL COMMENTS TO SUPPORT JD: A desk review of the documents above was completed on 26 November 2007 that 
included the collection and investigation of a National Wetland Inventory Map (NWI), a USGS topographical, and the applicant's submitted 
information.. The infrared aerial photographs indicated that the project area contains areas that show wetland signatures throughout the 
review area.. A presence of hydrologic connection from the wetlands to a TNW were found, the center of the wetland area is approximately 



0.66 miles away from the West Fork San Jacinto River with the closest point of approach being 0.22 miles and is seperated by less than two 
barriers. The USGS topographic map also indicates that the project site does contain any waters of the United States, including adjacent 
wetlands. The FEMA floodplain map indicates that the site is located withing of the IDO-year flood plain of a water of the United States, 
specifically the West Fork San Jacinto River. 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A.	 REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 26November 2007 

B.	 DISTRICT OFFICE, FILE NAME, AND NUMBER: SWG-2006-2599-RC, Tributary of West Fork San Jacinto River. 

C.	 PF~OJECT LOCATION AND BACKGROUND INFORMATION: 
State: Texas County/parishlborough: Montgomery City: southeast of Conroe 
Center coordinates of site (lat/long in degree decimal format): Lat. 30.1674° I, Long. 095.3637° B. 

Universal Transverse Mercator: 15 272380 E, 3339700N (NAD 83) 
N2me of nearest waterbody: West Fork San Jacinto River, 0.61 miles 

N2me of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: West Fork San Jacinto River, 0.61 miles. 
N2me of watershed or Hydrologic Unit Code (HUC): 12040103, West Fork San Jacinto River 
II Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
II Check if other sites (e.g., offsite mitigation sites, disposal sites, etc... ) are associated with this action and are recorded on a 

different JD form. 

D.	 REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
II Office (Desk) Determination. Date: 26NOV2007 
fl Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A.	 RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There '.Itt "navigable waters ofthe u.s." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. [Required]

III Waters subject to the ebb and flow of the tide. 
II~ Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters ofthe u.s." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1.	 Waters of the U.S. 
a.	 Indicate presence of waters of U.S. in review area (check all that apply): I


II TNWs, including territorial seas
 
II Wetlands adjacent to TNWs
 
II...· Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs
 
fI Non-RPWs that flow directly or indirectly into TNWs
 
III Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
 
iii Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
 
II Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
 
if;' Impoundments ofjurisdictional waters
 
11M! Isolated (interstate or intrastate) waters, including isolated wetlands I

b.	 Identify (estimate) size of waters of the U.S. in the review area:
 
Non-wetland waters: linear feet: width (ft) and/or acres.
 
Wetlands: Approximately 135 acres.
 

c. Limits (boundaries) of jurisdiction based on: """l1li11
 
Elevation of established OHWM (if known):
 

2.	 Non-regulated waters/wetlands (check if applicable):3
Ii Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 

Explain: 

I Boxes checked below shall be supported by completing the appropriate sections in Section 11\ below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally"
 
(e.g., typically 3 months).
 
3 Suppo:ting documentation is presented in Section III.F.
 



SECTION III: CWA ANALYSIS 

A.	 TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Sel:tion III.A.• and Section III.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.• and 2 
and Section III.D.I.; otherwise, see Section III.B below. 

1.	 TNW
 
Identify TNW:
 

Summarize rationale supporting determination: 

2.	 Wetland adjacent to TNW
 
Summarize rationale supporting conclusion that wetland is "adjacent":
 

B.	 CHARACTERISTICS OF TRlBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent 
wllters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(p,~rennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
th()ugh a significant nexus finding is not required as a matter oflaw. 

If the waterbodl is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
an alytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.• for 
the tributary, Section III.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below. 

1.	 Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i)	 General Area Conditions: 
Watershed size:
 
Drainage area:
 
Average annual rainfall: inches
 
Average annual snowfall: inches
 

(Ii)	 Physical Characteristics: 
(a)	 Relationship with TNW: 

o Tributary flows directly into ..~.\V. 
o Tributary flows through 1.1,i~ tributaries before entering TNW. 

Project waters are river miles from TNW.
 
Project waters are river miles from RPW.
 
Project waters are aerial (straight) miles from TNW.
 
Project waters are aerial (straight) miles from RPW.
 
Project waters cross or serve as state boundaries. Explain:
 

Identify flow route to TNW5
:
 

Tributary stream order, ifknown:
 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features general1y and in the arid
 
West.
 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.
 



(b)	 General Tributarv Characteristics (check all that apply): 
Tributary is: D Natural 

D Artificial (man-made). Explain: 
D Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: 1(~I!I!lmi~ll. 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands D Concrete 
D Cobbles D Gravel DMuck 
D Bedrock D Vegetation. Type/% cover: 
D Other. Explain: 

Tributary conditionlstability [e.g., highly eroding, sloughing banks]. Explain:
 
Presence of runlriftle(l'~~lc~mplexes. Explain:
 
Tributary geometry: •••
 
Tributary gradient (approximate average slope): %
 

(c)	 Flow: 
Tributary provides for: _ 
Estimate average number of flow events in review area/year: II". 

Describe flow regime: 
Other information on duration and volume: 

Surface flow is: lIe.lII. Characteristics: 

Subsurface flow: e_. Explain findings: 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed and banks 
D OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank D the presence of litter and debris 
D changes in the character of soil D destruction of terrestrial vegetation 
D shelving D the presence of wrack line 
D vegetation matted down, bent, or absent D sediment sorting 
D leaf litter disturbed or washed away D scour 
D sediment deposition D multiple observed or predicted flow events 
D water staining D abrupt change in plant community 
D other (list): 

D Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply): 
III High Tide Line indicated by: III Mean High Water Mark indicated by: 

D oil or scum line along shore objects D survey to available datum; 
D fine shell or debris deposits (foreshore) D physical markings; 
D physical markings/characteristics D vegetation lines/changes in vegetation types. 
D tidal gauges 
D other (list): 

(iii)	 Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 

Explain: 
Identify specific pollutants, ifknown: 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is umelated to the waterbody's flow
 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.
 
7lbid.
 



(iv) Biological Characteristics.	 Channel supports (check all that apply):

D Riparian corridor. Characteristics (type, average width):
 
D Wetland fringe. Characteristics:
 
D Habitat for:
 

D Federally Listed species. Explain findings:
 
D Fish/spawn areas. Explain findings:
 
D Other environmentally-sensitive species. Explain findings:
 
D Aquatic/wildlife diversity. Explain findings:
 

2.	 Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i)	 Physical Characteristics: 
(a)	 General Wetland Characteristics: 

Properties:
 
Wetland size: acres
 
Wetland type. Explain:
 
Wetland quality. Explain:
 

Project wetlands cross or serve as state boundaries. Explain: 

(b)	 General Flow Relationship with Non-TNW: 
"·';v'r~

Flow is: e;~. Explain: 

Surface flow is: _
 
Characteristics:
 

Subsurface flow: ~.. Explain findings:
 
D Dye (or other) test performed:
 

(c)	 Wetland Adjacency Determination with Non-TNW:

D Directly abutting
 
D Not directly abutting


D Discrete wetland hydrologic connection. Explain:
 
D Ecological connection. Explain:

D Separated by berm!barrier. Explain:
 

(d)	 W 
river miles from TNW. 

aerial (straight) miles from TNW. 

(ii)	 Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain:
 
IdentitY specific pollutants, ifknown:
 

(iii) Biological Characteristics. Wetland supports (check all that apply):

D Riparian buffer. Characteristics (type, average width):
 
D Vegetation type/percent cover. Explain:

D Habitat for:
 

D Federally Listed species. Explain findings:
 
D Fish/spawn areas. Explain findings:
 
D Other environmentally-sensitive species. Explain findings:
 
D Aquatic/wildlife diversity. Explain findings:
 

3.	 Characteristics of all wetlands adjacent to the tributary (if anlL 
All wetland(s) being considered in the cumulative analysis: IIt.'11 
Approximately ( ) acres in total are being considered in the cumulative analysis. 



For each wetland, specify the following: 

Directly abuts? (YIN) Size (in acres) Directly abuts? (YIN) Size (in acres) 

Summarize overall biological, chemical and physical functions being performed: 

C.	 SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount ofpollutants or flood waters reaching a TNW? 
•	 Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1.	 Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section m.D: 

2.	 Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section m.D: 

3.	 Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence Or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section m.D: 

D.	 DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERSIWETLANDS ARE (CHECK ALL 
THAT APPLY): 

1.	 TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
 
IZilI TNWs: linear feet width (ft), Or, acres.
 
I! Wetlands adjacent to TNWs: acres.
 

2.	 RPWs that flow directly or indirectly into TNWs. 
Ii Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 

tributary is perennial: 
II Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are 

jurisdictional. Data supporting this conclusion is provided at Section JII.B. Provide rationale indicating that tributary flows 
seasonally: 



Provide estimates for jurisdictional waters in the review area (check all that apply):

rni Tributary waters: linear feet width (ft).

II Other non-wetland waters: acres.
 

Identifytype(s) of waters: 

3.	 Non-RPWs8 that flow directly or indirectly into TNWs. 
rni	 Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section I11.c. 

Provide estimates for jurisdictional waters within the review area (check all that apply):

rni Tributary waters: linear feet width (ft).

II Other non-wetland waters: acres.
 

Identify type(s) of waters: 

4.	 Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
 
lPJI Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.


rni	 Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section II1.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

•	 Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section I1LB and rationale in Section II1.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5.	 Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
BJ	 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section II1.C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6.	 Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
II	 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section III.C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7.	 Impoundments of jurisdictional waters.9
 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
 
III Demonstrate that impoundment was created from "waters of the U.S.," or
 
BJ Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
 
II Demonstrate that water is isolated with a nexus to commerce (see E below).
 

E.	 ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLy):IO 
• which are or could be used by interstate or foreign travelers for recreational or other purposes.
 I!J fro~ which fish or shellfish ar~ or co~ld be taken and .sold in. int~r~tate or foreign commerce.
 
• which are or could be used for industrial purposes by industries In Interstate commerce.
 
BJ Interstate isolated waters. Explain: .
 
• Other factors. Explain: . 

Identify water body and summarize rationale supporting determination: 

8See Footnote # 3.
 
9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook.
 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
 
review consistent with the process described in the CorpslEPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.
 



Provide estimates for jurisdictional waters in the review area (check all that apply):
 
m11 Tributary waters: linear feet width (ft).
 
mliI. Other non-wetland waters: acres.
 

Identify type(s) of waters:
 
[]1) Wetlands: acres.
 

F.	 NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
mliI If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements.
t8I Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

181 Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR).
 

[]1) Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain:
 
[]1) Other: (explain, ifnot covered above):
 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis ofjurisdiction is the MBR 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 
14.	 Non-wetland waters (i.e., rivers, streams): linear feet width (ft).
 

Lakes/ponds: acres.
 
It!'·	 Other non-wetland waters: acres. List type of aquatic resource: 
t8I	 Wetlands: 5.17 acres. 
1
Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such 
a finding is required for jurisdiction (check all that apply): 

•.•.....'.1:	 ~~~;;~~~: watersa~~~~.rivers, streams): linear feet, width (ft). 

•• ' Other non-wetland waters: acres. List type ofaquatic resource:
 
[]1) Wetlands: acres.
 

SECTION IV: DATA SOURCES. 

A.	 SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below):
£if Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
II Data sheets prepared/submitted by or on behalf of the applicant/consultant.

181 Office concurs with data sheets/delineation report.

D Office does not concur with data sheets/delineation report.
 

IifI Corps navigable waters' study: 
Data sheets prepared by the Corps:
 

iii	 U.S. Geological Survey Hydrologic Atlas: HUC 12040203, North Galveston Bay.

D USGS NHD data.
 
181 USGS 8 and 12 digit HUC maps.


£if	 U.S. Geological Survey map(s). Cite scale & quad name: Highlands, TX; 1:24,000. 
£if	 USDA Natural Resources Conservation Service Soil Survey. Citation: Highlands, TX.......•...:"
II National wetlands inventory map(s). Cite name: Baytown, TX.
 

..•.•........ State/Local wetland inventory map(s):
 

i	 ~;i:Y:~~~~~i~P;I:~la:~~~: 1150, t~~~i~~:~'~~~:~ctic Vertical Datum of 1929) 
II	 Photographs: 181 Aerial (Name & Date): 1995 & 2004 Infrared. 

or D Other (Name & Date):

II Previous determination(s). File no. and date of response letter:

II Applicable/supporting case law:
 

• 

I	 ~f:~;~~~~:~fo~~i;I~:~~eS~~~~~~~erature: 

B. ADDITIONAL COMMENTS TO SUPPORT JD: A desk review of the documents above was completed on 22 October 2007 that 
included the collection and investigation of a National Wetland Inventory Map (NWI), a USGS topographical, and the applicant's submitted 
information.. The infrared aerial photographs indicated that the project area contains areas that meet the three criteria (hydrology, hydric 
soils, and hydrophytic vegetation) of a wetland as outlined in the 1987 Corps of Engineers Delineation Manual. No presence of hydrologic 



connections from the wetlands to a water of the United States, none were found. The USGS topographic map also indicates that the project 
site does not contain any waters of the United States, including adjacent wetlands. The FEMA floodplain map indicates that the site is 
located outside of the 100-year flood plain ofa water of the United States, specifically Goose Creek and Burnett Bay. The wetland does not 
have a confined hydrological surface connection to any water of the United States. The wetland is not adjacent to a water of the United 
States and is isolated. The San Jacinto River Authoriy Canal is the nearest water feature, however, there is no hydrologic connection to the 
wetland. This canal is an upland leveed, man-made drainage canal that has water pumped into it and would revert to uplands if the levees 
were removed. The wetlands are not or could not be used by interstate or foreign travelers for recreation or other purposes, is not or would 
not be used for industrial purposes by industries in interstate commerce, and is not or could not be used to take fish or shellfish sold in 
interstate or foreign commerce. No other nexus to interstate or foreign commerce is known. The subject wetlands are located approximately 
1.09 miles West of Goose Creek and 1.42 miles East ofthe Burnett Bay (TNW). 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A.	 REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 220CT2007 

B.	 DISTRICT OFFICE, FILE NAME, AND NUMBER: SWG-2007-1465-RC, Wet C 

C.	 PROJECT LOCATION AND BACKGROUND INFORMATION: 
State:Texas County/parishlborough: Harris County City: Baytown 
Center coordinates of site (lat/long in degree decimal format): Lat. 29.77° I, Long. 095.02° 

Universal Transverse Mercator: 15304961.2 E, 3294936.0N (NAD 83) 
Name of nearest waterbody: Goose Creek, 1.02mi; Burnett Bay, 1.47mi 

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: N/A 
Name of watershed or Hydrologic Unit Code (HUC): North Gavleston Bay, 12040203 
II	 Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
iii	 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc... ) are associated with this action and are recorded on a 

different JD form. 

D.	 REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
~ ~ffice (Desk~ De.termination. Date: 220CT2007
11 FIeld DetermmatlOn. Date(s): 

SECTION 11: SUMMARY OF FINDINGS 
A.	 RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There'" "navigable waters ofthe U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. [Required) 

..	 Waters subject to the ebb and flow of the tide. 

..	 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 
Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters ofthe U.S." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required) 

1.	 Waters ofthe U.S. 
a.	 Indicate presence of waters of U.S. in review area (check all that apply): I
 

i;; TNWs, including territorial seas
 
;@ Wetlands adjacent to TNWs
 
i.:; Relatively permanent ~aters2 (~W.s) that ~ow directly or indirectly into TNWs 
Wi Non-RPWs that flow dIrectly or IndIrectly Into TNWs
 
.. Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
 
III Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
 
III Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
 
III Impoundments ofjurisdictional waters
 
11 Isolated (interstate or intrastate) waters, including isolated wetlands
 

I
b.	 Identify (estimate) size of waters of the U.S. in the review area:
 

Non-wetland waters: linear feet: width (ft) and/or acres.
 
Wetlands: acres.
 

c. Limits (boundaries) of jurisdiction based on: 11:1111
 
Elevation of established OHWM (if known):
 

2.	 Non-regulated waters/wetlands (check if applicable):3
iii	 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 

Explain: The wetland is located out of the 100 year floodplain of any nearby water of the United States and does not 
have a confined hydrological surface connection to any water of the United States. Nor does the wetland does not have 

I Boxes checked below shall be supported by completing the appropriate sections in Section 1Il below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally"
 
(e.g., typically 3 months).
 
3 Supporting documentation is presented in Section 1Il.F.
 



any hydrologic connection to the San Jacinto River Authority Canal. The wetland is not adjacent to a water of the 
United States and is isolated. The wetland is not or could not be used by interstate or foreign travelers for recreation 
or other purposes, is not or would not be used for industrial purposes by industries in interstate commerce, and is not 
or could not be used to take fish or shellfish sold in interstate or foreign commerce. No other nexus to interstate or 
foreign commerce is known. The wetland is located approximatly 1.02 miles from Goose Creek and 1.47 miles from 
Burnett Bay (TNW). 



SECTION III: CWA ANALYSIS 

A.	 TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section III.A.l and Section III.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.l and 2 
and Section III.D.1.; otherwise, see Section 111.8 below. 

1.	 TNW
 
Identify TNW:
 

Summarize rationale supporting detennination: 

2.	 Wetland adjacent to TNW
 
Summarize rationale supporting conclusion that wetland is "adjacent":
 

8.	 CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section 111.8.1 for 
the tributary, Section 111.8.2 for any onsite wetlands, and Section 111.8.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below. 

1.	 Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i)	 General Area Conditions:
 
Watershed size:
 
Drainage area:
 
Average annual rainfall: inches
 
Average annual snowfall: inches
 

(ii)	 Physical Characteristics: 
(a)	 Relationship with TNW:
 

D Tributary flows directly into TNW.
 
D Tributary flows through :m~t~ tributaries before entering TNW.
 

Project waters are river miles from TNW.
 
Project waters are river miles from RPW.
 
Project waters are aerial (straight) miles from TNW.
 
Project waters are aerial (straight) miles from RPW.
 
Project waters cross or serve as state boundaries. Explain:
 

Identify flow route to TNW5
:
 

Tributary stream order, ifknown:
 

4 Note that the Instroctional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid 
West. 
j Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 



(b)	 General Tributary Characteristics (check all that apply):
 
Tributary is: 0 Natural
 

o Artificial (man-made). Explain: 
o Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate):
 
Average width: feet
 
Average depth: ~e:t
 

Average side slopes: 11.llii.
 

Primary tributary substrate composition (check all that apply): 
o Silts 0 Sands	 o Concrete 
o Cobbles 0 Gravel	 o Muck 
o Bedrock 0 Vegetation. Type/% cover: 
o Other. Explain: 

Tributary conditionlstability [e.g., highly eroding, sloughing banks]. Explain:
 
Presence of runiriffie/p()oIcomplexes. Explain:
 
Tributary geometry: ••!
 
Tributary gradient (approximate average slope): %
 

(c)	 Flow:
 
Tributary provides for: I(_,,,oc,,oc,,:
 
Estimate average number of flow events in review area/year: •••~
 

Describe flow regime:
 
Other information on duration and volume:
 

Surface flow is: .lIll.. Characteristics: 

Subsurface flow: III.. Explain findings: 
o Dye (or other) test performed: 

Tributary has (check all that apply): 
o Bed and banks 
o OHWM6 (check all indicators that apply): 

o clear, natural line impressed on the bank 0 the presence oflitter and debris 
o changes in the character of soil 0 destruction of terrestrial vegetation 
o shelving	 0 the presence of wrack line 
o vegetation matted down, bent, or absent 0 sediment sorting 
o leaf litter disturbed or washed away 0 scour 
o sediment deposition	 0 multiple observed or predicted flow events 
o water staining 0 abrupt change in plant community 
o other (list): 

o Discontinuous OHWM. 7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply): 
II High Tide Line indicated by: II Mean High Water Mark indicated by: 

o oil or scum line along shore objects 0 survey to available datum; o fine shell or debris deposits (foreshore) 0 physical markings; 
o physical markings/characteristics 0 vegetation lines/changes in vegetation types. o tidal gauges
 o other (list):
 

(iii)	 Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 

Explain:
 
Identify specific pollutants, ifknown:
 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7lbid. 



(iv) Biological Characteristics. Channel supports (check all that apply):

D Riparian corridor. Characteristics (type, average width):
 
D Wetland fringe. Characteristics:
 
D Habitat for:
 

D Federally Listed species. Explain findings:
 
D Fish/spawn areas. Explain findings:
 
D Other environmentally-sensitive species. Explain findings:
 
D Aquatic/wildlife diversity. Explain findings:
 

2.	 Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i)	 Physical Characteristics: 
(a)	 General Wetland Characteristics: 

Properties:
 
Wetland size: acres
 
Wetland type. Explain:
 
Wetland quality. Explain:
 

Project wetlands cross or serve as state boundaries. Explain: 

(b)	 General Flow Relationship with Non-TNW:
 
Flow is: ... Explain:
 

Surface flow is: lillll~,(I~
 
Characteristics:
 

Subsurface flow: Explain findings:
 
D Dye (or other) test performed:
 

(c)	 Wetland Adjacency Determination with Non-TNW:

D Directly abutting
 
D Not directly abutting


D Discrete wetland hydrologic connection. Explain:
 
D Ecological connection. Explain:
 
D Separated by berm!barrier. Explain:
 

(d)	 toTNW 
river miles from TNW. 

aerial (straight) miles from TNW. 

(ii)	 Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain:
 
Identify specific pollutants, ifknown:
 

(iii) Biological Characteristics. Wetland supports (check all that apply):

D Riparian buffer. Characteristics (type, average width):
 
D Vegetation type/percent cover. Explain:

D Habitat for:
 

D Federally Listed species. Explain findings:
 
D Fish/spawn areas. Explain findings:
 
D Other environmentally-sensitive species. Explain findings:
 
D Aquatic/wildlife diversity. Explain findings:
 

3. Characteristics of all wetlands adjacent to the tributary (if anll@r'.:•.•.' ,.'.: ' ' 
All wetland(s) being considered in the cumulative analysis: lII!m~~
 

Approximately ( ) acres in total are being considered in the cumulative analysis.
 

mailto:anll@r'.:�.�


For each wetland, specify the following: 

Directly abuts? (YIN) Size (in acres) Directly abuts? (YIN) Size (in acres) 

Summarize overall biological, chemical and physical functions being performed: 

C.	 SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
•	 Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1.	 Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings ofpresence or absence of significant nexus below, based on the tributary itself, then go to Section Ill.D: 

2.	 Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section 1l1.D: 

3.	 Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section 1l1.D: 

D.	 DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERSIWETLANDS ARE (CHECK ALL 
THAT APPLY): 

1.	 TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
 
iii TNWs: linear feet width (ft), Or, acres.
 
iii Wetlands adjacent to TNWs: acres.
 

2.	 RPWs that flow directly or indirectly into TNWs. 
iii Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 

tributary is perennial: 
iii Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are 

jurisdictional. Data supporting this conclusion is provided at Section 1l1.B. Provide rationale indicating that tributary flows 
seasonally: 



Provide estimates for jurisdictional waters in the review area (check all that apply):.•.••··..·.·..•..·. Tributary waters: linear feet width (ft). 
Ill. Other non-wetland waters: acres.I

Identify type(s) of waters: 

3.	 Non-RPWs8 that flow directly or indirectly into TNWs.
III	 Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section III.C. 

Provide estimates for jurisdictional waters within the review area (check all that apply):

III Tributary waters: linear feet width (ft).

III Other non-wetland waters: acres.
 

Identify type(s) of waters: 

4.	 Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
 
III Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.


III Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section IlLD.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

II Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section IlLS and rationale in Section IlLD.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5.	 Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
Ii Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III.C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6.	 Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
III	 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section IlLC. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

I 
7. Impoundments of jurisdictional waters.9
 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
 
Demonstrate that impoundment was created from "waters of the U.S.," or
 

:... Demonstrate that water ~~ts the cri.teria for one of the categories presented above (1-6), or
 
itl· Demonstrate that water IS Isolated wIth a nexus to commerce (see E below).
 

E.	 ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLy):IO····· which are or could be used by interstate or foreign travelers for recreational or other purposes. 
•"	 fro~ which fish or shellfish ar~ or co~ld be taken and.sold in. int~~tate or foreign commerce.
 
J@ whIch are or could be used for mdustnal purposes by mdustnes m mterstate commerce.
 
II Interstate isolated waters. Explain:

li Other factors. Explain:
 

Identify water body and summarize rationale supporting determination: 

8See Footnote # 3.
 
9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook.
 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Fol/owing Rapanos.
 

I 
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Provide estimates for jurisdictional waters in the review area (check all that apply):

II Tributary waters: linear feet width (ft).

II Other non-wetland waters: acres.
 

Identify type(s) of waters:
 
II Wetlands: acres.
 

F.	 NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
II If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements. 
~ Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

[gI Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR).
 

II Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain:
 
II Other: (explain, ifnot covered above):
 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis ofjurisdiction is the MBR
 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
 
judgment (check all that apply):

II Non-wetland waters (i.e., rivers, streams): linear feet width (ft).

II Lakes/ponds: acres.

Ii Other non-wetland waters: acres. List type of aquatic resource:
 
II Wetlands: 0.01 acres.
 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such
 
a finding is required for jurisdiction (check all that apply):

II Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).

II Lakes/ponds: acres.
 
II Other non-wetland waters: acres. List type of aquatic resource:
 
II Wetlands: acres.
 

SECTION IV: DATA SOURCES. 

A.	 SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below):
II•.••.••.• :...·	 Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
II Data sheets prepared/submitted by or on behalf of the applicant/consultant.
 

[gI Office concurs with data sheets/delineation report.
 
D Office does not concur with data sheets/delineation report.
 

I	 ~~~~:~[~;~~;~~~ ~~J:::::c Atlas: HUC 12040203, North Galveston Bay.
 
D USGS NHD data.
 
[gI USGS 8 and 12 digit HUC maps.
 

II U.S. Geological Survey map(s). Cite scale & quad name: Bay City, TX; 1:24,000.
 
~ USDA Natural Resources Conservation Service Soil Survey. Citation: Highlands, TX.
 
If National wetlands inventory map(s). Cite name: Baytown, TX.
 
II State/Local wetland inventory map(s):
 
If FEMAIFIRM maps:Panel745 of 1150, June 18,2007.
 
~.'•••.; 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
 
~ Photographs: [gI Aerial (Name & Date): 1995 & 2004 Infrared.
 

or D Other (Name & Date): 

_	 ~;;li~~~:~=~~:~~n~:~'e i~~: no. and date of response letter: 

II Applicable/supporting scientific literature:
 
III Other infonnation (please specify):
 

B. ADDITIONAL COMMENTS TO SUPPORT JD: A desk review of the documents above was completed on 22 October 2007 that 
included the collection and investigation of a National Wetland Inventory Map (NWI), a USGS topographical, and the applicant's submitted 
infonnation.. The infrared aerial photographs indicated that the project area contains areas that meet the three criteria (hydrology, hydric 
soils, and hydrophytic vegetation) of a wetland as outlined in the 1987 Corps of Engineers Delineation Manual. No presence of hydrologic 
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connections from the wetlands to a water of the United States, none were found. The USGS topographic map also indicates t-hat the project 
site does not contain any waters of the United States, including adjacent wetlands. The FEMA floodplain map indicates that the site is 
located outside of the 100-year flood plain of a water of the United States, specifically Goose Creek and Burnett Bay. The wetland does not 
have a confined hydrological surface connection to any water of the United States. The wetland is not adjacent to a water of the United 
States and is isolated. The San Jacinto River Authoriy Canal is the nearest water feature, however, there is no hydrologic connection to the 
wetland. This canal is an upland leveed, man-made drainage canal that has water pumped into it and would revert to uplands if the levees 
were removed. The wetlands are not or could not be used by interstate or foreign travelers for recreation or other purposes, is not or would 
not be used for industrial purposes by industries in interstate commerce, and is not or could not be used to take fish or shellfish sold in 
interstate or foreign commerce. No other nexus to interstate or foreign commerce is known. The subject wetlands are located approximately 
1.02 miles West of Goose Creek and 1.47 miles East of Burnett Bay (TNW). 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This fonn should be completed by following the instructions provided in Section IV of the JD Fonn Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A.	 REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 220CT2007 

B.	 DISTRICT OFFICE, FILE NAME, AND NUMBER: SWG-2007-1465-RC, Wet A 

C.	 PROJECT LOCATION AND BACKGROUND INFORMATION: 
State:Texas County/parishlborough: Harris County City: Baytown 
Center coordinates of site (lat/long in degree decimal fonnat): Lat. 29.76°~, Long. 095.02° •. 

Universal Transverse Mercator: 15304871.98 E, 3294822.65N (NAD 83) 
Name of nearest waterbody: Goose Creek (TNW) 1.09; Burnett Bay, 1.42mi 

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: N/A 
Name of watershed or Hydrologic Unit Code (HUC): North Gavleston Bay, 12040203 
m Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.m Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a 

different JD fonn. 

D.	 REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
II Office (Desk) Determination. Date: 220CT2007 
Ii Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A.	 RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There'" "navigable waters ofthe U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. [Required] 

•	 Waters subject to the ebb and flow of the tide. 
•	 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B.	 CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters ofthe U.s." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1.	 Waters of the U.S. 
a.	 Indicate presence of waters of U.S. in review area (check all that apply): t
 

t .. TNWs, including territorial seas
 
Iie Wetlands adjacent to TNWs
 
M' Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs
 
. Non-RPWs that flow directly or indirectly into TNWsI

• Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
·.",...", ........."...... ..... ....., Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
'''····, Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
 
t1:1: Impoundments ofjurisdictional waters
 
ik Isolated (interstate or intrastate) waters, including isolated wetlandsI

b.	 Identify (estimate) size of waters of the U.S. in the review area:
 
Non-wetland waters: linear feet: width (ft) and/or acres.
 
Wetlands: acres.
 

c. Limits (boundaries) of jurisdiction based on: IllIII
 
Elevation of established OHWM (if known):
 

2.	 Non-regulated waters/wetlands (check if applicable):J 
m Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 

Explain: The wetland is located out ofthe 100 year floodplain of any nearby water of the United States and does not 
have a confined hydrological surface connection to any water of the United States. Nor does the wetland does not have 

Boxes checked below shall be supported by compleiing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally" 
(e.g., typically 3 months). 
3 Supporting documentation is presented in Section IILF. 

I 



any hydrologic connection to the San Jacinto River Authority Canal, located approximatly 0.01 miles away. The 
wetland is not adjacent to a water of the United States and is isolated. The wetland is not or could not be used by 
interstate or foreign travelers for recreation or other purposes, is not or would not be used for industrial purposes by 
industries in interstate commerce, and is not or could not be used to take fish or shellfish sold in interstate or foreign 
commerce. No other nexus to interstate or foreign commerce is known. The wetland is located approximatly 1.09 
miles from Goose Creek and 1.46 miles from Burnett Bay (TNW). 



SECTION III: CWA ANALYSIS 

A.	 TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section IIl.A.1 and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.1 and 2 
and Section IIl.D.l.; otherwise, see Section III.B below. 

1.	 TNW
 
Identify TNW:
 

Summarize rationale supporting determination: 

2.	 Wetland adjacent to TNW
 
Summarize rationale supporting conclusion that wetland is "adjacent":
 

B.	 CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section IIl.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter oflaw. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW.lfthe tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.1 for 
the tributary, Section III.B.2 for any onsite wetlands, and Section IIl.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section IIl.C below. 

1.	 Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i)	 General Area Conditions: 
Watershed size:
 
Drainage area:
 
Average annual rainfall: inches
 
Average annual snowfall: inches
 

(ii)	 Physical Characteristics: 
(a)	 Relationship with TNW: 

o Tributary flows directly into TNW. 
o Tributary flows through ""'& tributaries before entering TNW. 

Project waters are river miles from TNW.
 
Project waters are river miles from RPW.
 
Project waters are aerial (straight) miles from TNW.
 
Project waters are aerial (straight) miles from RPW.
 
Project waters cross or serve as state boundaries. Explain:
 

Identify flow route to TNW5
:
 

Tributary stream order, ifknown:
 

4 Note that the Instructional Guidebook contains additional infonnation regarding swales, ditches, washes, and erosional features generally and in the arid
 
West.
 
S Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.
 



(b)	 General Tributary Characteristics (check all that apply):
 
Tributary is: 0 Natural
 

o Artificial (man-made). Explain: 
o Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate):
 
Average width: feet
 
Average depth: feet
 
Average side slopes: eillilllil~.
 

Primary tributary substrate composition (check all that apply): 
o Silts 0 Sands	 o Concrete 
o Cobbles 0 Gravel	 o Muck 
o Bedrock 0 Vegetation. Typel% cover: 
o Other. Explain: 

Tributary conditionlstability [e.g., highly eroding, sloughing banks]. Explain:
 
Presence of runirifflel,Eool complexes. Explain:
 
Tributary geometry: r..
 
Tributary gradient (approximate average slope): %
 

(c)	 Flow:
 
Tributary provides for: ••il
 
Estimate average number of flow events in review area/year: .(_
 

Describe flow regime:
 
Other information on duration and volume:
 

Surface flow is: iii.. Characteristics: 

Subsurface flow: _. Explain findings: 
o Dye (or other) test performed: 

Tributary has (check all that apply): 
o Bed and banks 
o OHWM6 (check all indicators that apply): 

o clear, natural line impressed on the bank 0 the presence of litter and debris 
o changes in the character of soil 0 destruction of terrestrial vegetation 
o shelving	 0 the presence of wrack line 
o vegetation matted down, bent, or absent 0 sediment sorting 
o leaf litter disturbed or washed away 0 scour 
o sediment deposition	 0 multiple observed or predicted flow events 
o water staining 0 abrupt change in plant community 
o other (list): 

o Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply): 
111 High Tide Line indicated by: II Mean High Water Mark indicated by: o oil or scum line along shore objects 0 suryey to available datum; 

o fine shell or debris deposits (foreshore) 0 physical markings; 
o physical markings/characteristics 0 vegetation lines/changes in vegetation types. 
o tidal gauges
 o other (list):
 

(iii)	 Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 

Explain:
 
Identify specific pollutants, ifknown:
 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow
 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.
 
7Ibid.
 



(iv) Biological Characteristics. Channel supports (check all that apply): 
o	 Riparian corridor. Characteristics (type, average width): 
o	 Wetland fringe. Characteristics: 
o	 Habitat for: 

o Federally Listed species. Explain findings: 
o Fish/spawn areas. Explain findings: 
o Other environmentally-sensitive species. Explain findings: 
o Aquatic/wildlife diversity. Explain findings: 

2.	 Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i)	 Physical Characteristics: 
(a)	 General Wetland Characteristics: 

Properties:
 
Wetland size: acres
 
Wetland type. Explain:
 
Wetland quality. Explain:
 

Project wetlands cross or serve as state boundaries. Explain: 

(b)	 General Flow Relationship with Non-TNW:
 
Flow is: m... ,'D~1ii'lD1.
1i'.!!HW Ex lain:p 

Surface flow is: 1111111111
 
Characteristics:
 

Subsurface flow: II1II. Explain findings: 
o Dye (or other) test perfonned: 

(c)	 Wetland Adjacency Determination with Non-TNW: 
o Directly abutting 
o Not directly abutting 

o Discrete wetland hydrologic connection. Explain: 
o Ecological connection. Explain: 
o Separated by bermlbarrier. Explain: 

(d)	 toTNW 
river miles from TNW. 

aerial (straight) miles from TNW. 

Pij:~(j!l floodplain. 

(ii)	 Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain:
 
Identify specific pollutants, ifknown:
 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
o	 Riparian buffer. Characteristics (type, average width): 
o	 Vegetation type/percent cover. Explain: 
o	 Habitat for: 

o Federally Listed species. Explain findings: 
o Fish/spawn areas. Explain findings: 
o Other environmentally-sensitive species. Explain findings: 
o Aquatic/wildlife diversity. Explain findings: 

3.	 Characteristics of all.wetlan~s adja~ent to the tri~utary (i~ anX.J1.]••@ •••••••••••••••••. 

All wetland(s) bemg conSIdered m the cumulattve analySIS: m~1III
 

Approximately ( ) acres in total are being considered in the cumulative analysis.
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For each wetland, specify the following: 

Directly abuts? (YIN) Size (in acres) Directly abuts? (YIN) Size (in acres) 

Summarize overall biological, chemical and physical functions being performed: 

C.	 SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount ofpollutants or flood waters reaching a TNW? 
•	 Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecyc1e support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1.	 Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D: 

2.	 Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

3.	 Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section 111.0: 

D.	 DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERSIWETLANDS ARE (CHECK ALL 
THAT APPLY): 

1.	 TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
 
II TNWs: linear feet width (ft), Or, acres.
 
II Wetlands adjacent to TNWs: acres.
 

2.	 RPWs that flow directly or indirectly into TNWs. 
II Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 

tributary is perennial: 
II Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are 

jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows 
seasonally: 



Provide estimates for jurisdictional waters in the review area (check all that apply):
 

II b~:;t~~n~:~~~~d wate~i~ear fe~cres. width (£1).
 

IdentitY type(s) of waters:
 

3.	 Non-RPWs8 that flow directly or indirectly into TNWs. 
I!I	 Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section III.C. 

Provide estimates for jurisdictional waters within the review area (check all that apply):
 
lilt;' Tributary waters: linear feet width (£1).
 
.Z.. Other non-wetland waters: acres.
I

IdentitY type(s) of waters: 

4.	 Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
 
I!I Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.


I!I Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

I!I Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5.	 Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
I!I	 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW arejurisidictional. Data supporting this 
conclusion is provided at Section III.C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6.	 Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
I!I	 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section III.C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7.	 Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
 
' Demonstrate that impoundment was created from "waters of the U.S.," or
 
:..... Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
 

•ilt1i.	 Demonstrate that water is isolated with a nexus to commerce (see E below). 

E.	 ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLy):10
II which are or could be used by interstate or foreign travelers for recreational or other purposes. 

·.1....·..•. from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.
 
, . which are or could be used for industrial purposes by industries in interstate commerce.
 
II Interstate isolated waters. Explain: .
 
II Other factors. Explain:
 

Identify water body and summarize rationale supporting determination: 

8See Footnote # 3.
 
9 To complete the analysis refer to the key in Section III. 0.6 of the Instructional Guidebook.
 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.
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Provide estimates for jurisdictional waters in the review area (check all that apply):
 
II Tributary waters: linear feet width (ft).

IilI Other non-wetland waters: acres.
 

Identify type(s) of waters:
 
III Wetlands: acres.
 

F.	 NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
II	 If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements. 
Illl:l Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

[8]	 Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR).
 

IilI Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain:
 
IilI Other: (explain, if not covered above):
 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis ofjurisdiction is the MBR
 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
 
judgment (check all that apply):
 
[I Non-wetland waters (i.e., rivers, streams): linear feet width (ft).
·:Lakes/ponds: acres.
 

.. .. Other non-wetland waters: acres. List type of aquatic resource: 
Wetlands: 5.17 acres. I. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such
 
a finding is required for jurisdiction (check all that apply):
 
HI Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).
 
PO Lakes/ponds: acres.
 
II Other non-wetland waters: acres. List type of aquatic resource:
 
. Wetlands: acres.
I

SECTION IV: DATA SOURCES. 

A.	 SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below): 
Illl:l...............
 Maps, plans, plots or plat submitted by or on behalfof the applicant/consultant:
 
II Data sheets prepared/submitted by or on behalfof the applicant/consultant.
 

[8] Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report.
 

II Data sheets prepared by the Corps:
 

II ~~i~~~~~~~~~~ ~~~~ ~~:~IOgiC Atlas: HUC 12040203, North Galveston Bay.
 
D USGS NHD data.
 
[8] USGS 8 and 12 digit HUC maps. ···· U.S. Geological Survey map(s). Cite scale & quad name: Highlands, TX; 1:24,000.
 

. ..•.•.•.•.•...• USDA Natural Resources Conservation Service Soil Survey. Citation: Highlands, TX.
 
:. National wetlands inventory map(s). Cite name:Baytown, TX.
 
IilI State/Local wetland inventory map(s):
 
I 
···.·········	 FEMNFIRM maps:Panel 745 of 1150, June 18th, 2007. 

..• 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)

II Photographs: [8] Aerial (Name & Date): 1995 & 2004 Infrared.
 

or D Other (Name & Date):

II Previous determination(s). File no. and date of response letter:
 
II Applicable/supporting case law:
 
II Applicable/supporting scientific literature:
 

II

[I	 Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: A desk review of the documents above was completed on 22 October 2007 that 
included the collection and investigation of a National Wetland Inventory Map (NWI), a USGS topographical, and the applicant's submitted 
information.. The infrared aerial photographs indicated that the project area contains areas that meet the three criteria (hydrology, hydric 
soils, and hydrophytic vegetation) of a wetland as outlined in the 1987 Corps of Engineers Delineation Manual. No presence of hydrologic 



connections from the wetlands to a water of the United States, none were found. The USGS topographic map also indicates that the project 
site does not contain any waters of the United States, including adjacent wetlands. The FEMA floodplain map indicates that the site is 
located outside of the IDO-year flood plain of a water of the United States, specifically Goose Creek and Burnett Bay. The wetland does not 
have a confined hydrological surface connection to any water of the United States. The wetland is not adjacent to a water of the United 
States and is isolated. The San Jacinto River Authoriy Canal is the nearest water feature, however, there is no hydrologic connection to the 
wetland. This canal is an upland leveed, man-made drainage canal that has water pumped into it and would revert to uplands if the levees 
were removed. The wetlands are not or could not be used by interstate or foreign travelers for recreation or other purposes, is not or would 
not be used for industrial purposes by industries in interstate commerce, and is not or could not be used to take fish or shellfish sold in 
interstate or foreign commerce. No other nexus to interstate or foreign commerce is known. The subject wetlands are located approximately 
1.09 miles West of Goose Creek and 1.42 miles East of the Burnett Bay (TNW). 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This fonn should be completed by following the instructions provided in Section IV of the 1D Fonn Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A.	 REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 220CT2007 

B.	 DISTRICT OFFICE, FILE NAME, AND NUMBER: SWG-2007-I465-RC, Wet D 

C.	 PROJECT LOCATION AND BACKGROUND INFORMATION: 
State:Texas County/parishlborough: Harris County City: Baytown 
Center coordinates of site (lat/long in degree decimal fonnat): Lat. 29.76° I, Long. 095.02° 

Universal Transverse Mercator: 15304787.28 E, 3294938.35N (NAD 83) 
Name of nearest waterbody: Goose Creek, I.I5mi; Burnett Bay, 1.37mi 

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: N/A 
Name of watershed or Hydrologic Unit Code (HUC): North Gavleston Bay, 12040203 a	 Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
II	 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc... ) are associated with this action and are recorded on a 

different 1D fonn. 

D.	 REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): a Office (Desk) Detennination. Date: 220CT2007 
II Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A.	 RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There _8 "navigable waters o/the U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. [Required]

1ilI	 Waters subject to the ebb and flow of the tide. 
II	 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters o/the U.S." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1.	 Waters of the U.S. 
a.	 Indicate presence of waters of U.S. in review area (check all that apply): I
I!I TNWs, including territorial seas
 

1ilI Wetlands adjacent to TNWs
 
II Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs
 
'"~ Non-RPWs that flow directly or indirectly into TNWs
 
t Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
 
;7 Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
 
II Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
 
II Impoundments ofjurisdictional waters
 
II Isolated (interstate or intrastate) waters, including isolated wetlands
 

I 

b.	 Identify (estimate) size of waters of the U.S. in the review area:
 
Non-wetland waters: linear feet: width (ft) and/or acres.
 
Wetlands: acres.
 

c. Limits (boundaries) of jurisdiction based on: 1I1i].
 
Elevation of established OHWM (if known):
 

2.	 Non-regulated waters/wetlands (cbeck if applicable):Ja	 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain: The wetland is located out of the 100 year floodplain of any nearby water of the United States and does not 
have a confined hydrological surface connection to any water of the United States. Nor does the wetland does not have 

I Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this fonn, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally"
 
(e.g., typically 3 months).
 
3 Supporting documentation is presented in Section III.F.
 



any hydrologic connection to the San Jacinto River Authority Canal. The wetland is not adjacent to a water of the 
United States and is isolated. The wetland is not or could not be used by interstate or foreign travelers for recreation 
or other purposes, is not or would not be used for industrial purposes by industries in interstate commerce, and is not 
or could not be used to take fish or shellfish sold in interstate or foreign commerce. No other nexus to interstate or 
foreign commerce is known. The wetland is located approximatly 1.15 miles from Goose Creek and 1.37 miles from 
Burnett Bay (TNW). 



SECTION III: CWA ANALYSIS 

A.	 TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section III.A.! and Section III.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.! and 2 
and Section III.D.1.; otherwise, see Section III.B below. 

1.	 TNW
 
Identify TNW:
 

Summarize rationale supporting determination: 

2.	 Wetland adjacent to TNW
 
Summarize rationale supporting conclusion that wetland is "adjacent":
 

B.	 CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

If the waterbodl is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. lethe tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.! for 
the tributary, Section III.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below. 

1.	 Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i)	 General Area Conditions:
 
Watershed size:
 
Drainage area:
 
Average annual rainfall: inches
 
Average annual snowfall: inches
 

(ii)	 Physical Characteristics: 
(a)	 Relationship with TNW:


D Tributary flows directly into TNW.
 
D Tributary flows through tributaries before entering TNW.
 

Project waters are river miles from TNW.
 
Project waters are river miles from RPW.
 
Project waters are aerial (straight) miles from TNW.
 
Project waters are aerial (straight) miles from RPW.
 
Project waters cross or serve as state boundaries. Explain:
 

Identify flow route to TNW5
:
 

Tributary stream order, ifknown:
 

4 Note that the Instructional Guidebook contains additional infonnation regarding swales, ditches, washes, and erosional features generally and in the arid 
West. 
S Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 



(b)	 General Tributary Characteristics (check all that apply):
 
Tributary is: 0 Natural
 

o Artificial (man-made). Explain: 
o Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate):
 
Average width: feet
 
Average depth: feet
 
Average side slopes: ~i~;~~(.
 

Primary tributary substrate composition (check all that apply): 
o Silts 0 Sands	 o Concrete 
o Cobbles 0 Gravel	 o Muck 
o Bedrock 0 Vegetation. Type/% cover: 
o Other. Explain: 

Tributary conditionlstability [e.g., highly eroding, sloughing banks]. Explain: 

Pr~sence of runiriftleL!?.2~.w2o;,I ,.~.".;.,., 0 plexes. Explain: '.,.,.;.F.,.•.Tnbutary geometry: __
 
Tributary gradient (approximate average slope): %
 

(c)	 Flow:
 
Tributary provides for: Billillf""!f
 
Estimate average number of flow events in review area/year: ._
 

Describe flow regime:
 
Other infonnation on duration and volume:
 

Surface flow is: &;;~'~ILJIll~' Characteristics: 

Subsurface flow: _II. Explain findings: 
o Dye (or other) test perfonned: 

Tributary has (check all that apply): 
o Bed and banks 
o OHWM6 (check all indicators that apply): 

o clear, natural line impressed on the bank 0 the presence of litter and debris 
o changes in the character of soil 0 destruction of terrestrial vegetation 
o shelving	 0 the presence of wrack line 
o vegetation matted down, bent, or absent 0 sediment sorting 
o leaflitter disturbed or washed away 0 scour 
o sediment deposition	 0 multiple observed or predicted flow events 
o water staining 0 abrupt change in plant community 
o other (list): 

o Discontinuous OHWM.7 Explain: 

Iffactors other than the OHWM were used to determine lateral extent of CWAjurisdiction (check all that apply): 
II High Tide Line indicated by: 1I Mean High Water Mark indicated by: 

o oil or scum line along shore objects 0 survey to available datum; 
o fine shell or debris deposits (foreshore) 0 physical markings; 
o physical markings/characteristics 0 vegetation lines/changes in vegetation types. 
o tidal gauges
 
o other (list):
 

(iii)	 Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 

Explain:
 
Identify specific pollutants, if known:
 

6A naturnl or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e,g" where the stream tempornrily flows underground, or where
 
the OHWM has been removed by development or agriculturnl prnctices). Where there is a break in the OHWM that is unrelated to the watemody's flow
 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.
 
7Ibid.
 



(iv) Biological Characteristics.	 Channel supports (check all that apply):

D Riparian corridor. Characteristics (type, average width):
 
D Wetland fringe. Characteristics:
 
D Habitat for:
 

D Federally Listed species. Explain findings:
 
D Fish/spawn areas. Explain findings:
 
D Other environmentally-sensitive species. Explain findings:
 
D Aquatic/wildlife diversity. Explain findings:
 

2.	 Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i)	 Physical Characteristics: 
(a)	 General Wetland Characteristics: 

Properties:
 
Wetland size: acres
 
Wetland type. Explain:
 
Wetland quality. Explain:
 

Project wetlands cross or serve as state boundaries. Explain: 

(b)	 General Flow Relationship with Non-TNW:
 
Flow is: B.A. Explain:
 

Surface flow is: ..ii
 
Characteristics:
 

Subsurface flow: 1111111. Explain findings:
 
D Dye (or other) test performed:
 

(c)	 Wetland Adjacency Determination with Non-TNW:

D Directly abutting
 
D Not directly abutting
 

D Discrete wetland hydrologic connection. Explain:

D Ecological connection. Explain:

D Separated by bermlbarrier. Explain:
 

(d)	 toTNW 
river miles from TNW. 

aerial (straight) miles from TNW. 

pj~~JA floodplain. 

(ii)	 Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain:
 
Identify specific pollutants, ifknown:
 

(iii) Biological Characteristics. Wetland supports (check all that apply):

D Riparian buffer. Characteristics (type, average width):
 
D Vegetation type/percent cover. Explain:

D Habitat for:
 

D Federally Listed species. Explain findings:
 
D Fish/spawn areas. Explain findings:
 
D Other environmentally-sensitive species. Explain findings:
 
D Aquatic/wildlife diversity. Explain findings:
 

3. Characteristics of all wetlands adjacent to the tributary (if an..,.y......•.• ~~ .••.'•..i..•..,.]...•...'. 
All wetland(s) being considered in the cumulative analysis: a1lll\lf
 
Approximately ( ) acres in total are being considered in the cumulative analysis.
 



For each wetland, specify the following: 

Directly abuts? (YIN) Size (in acres) Directly abuts? (YIN) Size (in acres) 

Summarize overall biological, chemical and physical functions being performed: 

C.	 SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
•	 Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1.	 Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D: 

2.	 Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

3.	 Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section III.D: 

D.	 DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERSIWETLANDS ARE (CHECK ALL 
THAT APPLY): 

1.	 TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
 
.. TNWs: linear feet width (ft), Or, acres.
 
II Wetlands adjacent to TNWs: acres.
 

2.	 RPWs that flow directly or indirectly into TNWs. 
II Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 

tributary is perennial: . 
l±i!I	 Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are 

jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows 
seasonally: 



Provide estimates for jurisdictional waters in the review area (check all that apply): 

•[...00/	 linear feet ...;. Tributary waters:	 width (ft). 
•	 Other non-wetland waters: acres.
 

Identify type(s) of waters:
 

3.	 Non-RPWs8 that flow directly or indirectly into TNWs. 
•	 Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section IILC. 

Provide estimates for jurisdictional waters within the review area (check all that apply):
 
f!I Tributary waters: linear feet width (ft).
 
•	 Other non-wetland waters: acres.
 

Identify type(s) of waters:
 

4.	 Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
•	 Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

•	 Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section m.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

•	 Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section m.B and rationale in Section m.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5.	 Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
•	 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section m.c. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6.	 Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
•	 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section m.c. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7.	 Impoundments of jurisdictional waters.9
 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
 
II Demonstrate that impoundment was created from "waters of the U.S.," or
 
• Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
 
II Demonstrate that water is isolated with a nexus to commerce (see E below).
 

E.	 ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLy):IO
II which are or could be used by interstate or foreign travelers for recreational or other purposes. 
II from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
• which are or could be used for industrial purposes by industries in interstate commerce.
 
II Interstate isolated waters. Explain:

IiI Other factors. Explain:
 

Identify water body and summarize rationale supporting determination: 

8See Footnote # 3.
 
9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook.
 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.
 



Provide estimates for jurisdictional waters in the review area (check all that apply):

II Tributary waters: linear feet width (£1).
 
[I Other non-wetland waters: acres.
 

Identify type(s) of waters:
 
[I Wetlands: acres.
 

F.	 NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
[I If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements.
II Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.

181 Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR).

II Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain:The subject 
potential wetlands do not have the ability to significantly effect the chemical, biological, physical integerty of a TNW. 

[I Other: (explain, ifnot covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis ofjurisdiction is the MBR
 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
 
judgment (check all that apply):
 
[I Non-wetland waters (i.e., rivers, streams): linear feet width (£1).
 
[I Lakes/ponds: acres.
 
011 Other non-wetland waters: acres. List type of aquatic resource:
 
II Wetlands: 0.17 acres.
 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such
 
a finding is required for jurisdiction (check all that apply):

II Non-wetland waters (i.e., rivers, streams): linear feet, width (£1).

II Lakes/ponds: acres.
 
II Other non-wetland waters: acres. List type of aquatic resource:
 
II Wetlands: acres.
 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below):
 
.11·.··.•·...• Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
....•.
II Data sheets prepared/submitted by or on behalf of the applicant/consultant.


181 Office concurs with data sheets/delineation report.
 
[I Office does not concur with data sheets/delineation report.
 

[I	 Data sheets prepared by the Corps: 

"	 ~~i~~~~~~~~~~ ;ua::~;' ~~:~logiC Atlas: HUC 12040203, North Galveston Bay.
 
[I USGS NHD data.
 
181 USGS 8 and 12 digit HUC maps.
 

m
 
.•.•.•.•.•.•...•.•..• ~.f§~fE:;g~:;~;:~!:~~;~c~;Zi~~;~~~~::
 TX. 

•	 FEMAIFIRM maps:Panei ,745 of 1150, June 18, 2007.I.

II	 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
II Photographs: 181 Aerial (Name & Date): 1995 & 2004 Infrared.
 

or [I Other (Name & Date):
:....·.~··.....••.•..•..1 Previous determination(s). File no. and date of response letter:
 
'n Applicable/supporting case law:
 

Applicable/supporting scientific literature:
1
Id]	 Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: A desk review of the documents above was completed on 22 October 2007 that 
included the collection and investigation of a National Wetland Inventory Map (NWI), a USGS topographical, and the applicant's submitted 
information.. The infrared aerial photographs indicated that the project area contains areas that meet the three criteria (hydrology, hydric 

http:�.�.�.�.�.�...�.�
http:11�.��.�


soils, and hydrophytic vegetation) of a wetland as outlined in the 1987 Corps of Engineers Delineation Manual. No presence of hydrologic 
connections from the wetlands to a water of the United States, none were found. The USGS topographic map also indicates that the project 
site does not contain any waters of the United States, including adjacent wetlands. The FEMA floodplain map indicates that the site is 
located outside of the 100-year flood plain of a water of the United States, specifically Goose Creek and Burnett Bay. The wetland does not 
have a confined hydrological surface connection to any water of the United States. The wetland is not adjacent to a water of the United 
States and is isolated. The San Jacinto River Authoriy Canal is the nearest water feature, however, there is no hydrologic connection to the 
wetland. This canal is an upland leveed, man-made drainage canal that has water pumped into it and would revert to uplands if the levees 
were removed. The wetlands are not or could not be used by interstate or foreign travelers for recreation or other purposes, is not or would 
not be used for industrial purposes by industries in interstate commerce, and is not or could not be used to take fish or shellfish sold in 
interstate or foreign commerce. No other nexus to interstate or foreign commerce is known. The subject wetlands are located approximately 
1.15 miles West of Goose Creek and 1.37 miles East of Burnett Bay (TNW). 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by fol1owing the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A.	 REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 260CT2007 

B.	 DISTRICT OFFICE, FILE NAME, AND NUMBER: SWG-2007-1455-RC 

C.	 PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: Texas County/parishlborough: Jefferson County City: Anahuac 
Center coordinates of site (lat/long in degree decimal format): Lat. 29.694° I, Long. 095.285° 

Universal Transverse Mercator: 15375653 E, 3285570N (NAD 83)
 
Name of nearest waterbody: Spindletop Ditch/Bayou, 0.41 miles
 

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Gulf Intercoastal Waterway (GIWW), 3.10 
miles. 
Name of watershed or Hydrologic Unit Code (HUC): 12040201 

I Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
';., Check if other sites (e.g., offsite mitigation sites, disposal sites, etc... ) are associated with this action and are recorded on a 

different JD form. 

D.	 REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
II Office (Desk) Determination. Date: 260CTI007 
ri Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A.	 RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There "navigable waters a/the U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. [RequiredJ

II.	 Waters subject to the ebb and flow of the tide. 
III	 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There II "waters a/the U.S." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [RequiredJ 

1.	 Waters of the U.S. 
a.	 Indicate presence of waters of U.S. in review area (check all that apply): I
 

111 TNWs, including territorial seas
 
.• Wetlands adjacent to TNWs
 
·.•.0. Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs
 
~ Non-RPWs that flow directly or indirectly into TNWs 1

• Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 

1........................
 Wetlands ad~acent to but not directly abutti~g RPWs t.hat. flow d~rectly or indirectly into TNWs 
;.~. Wetlands adjacent to non-RPWs that flow dIrectly or mdlrectly mto TNWs
 
Wi Impoundments ofjurisdictional waters
 

Isolated (interstate or intrastate) waters, including isolated wetlands 1
b.	 Identify (estimate) size of waters of the U.S. in the review area:
 

Non-wetland waters: linear feet: width (ft) and/or acres.
 
Wetlands: 3 acres.
 

c. Limits (boundaries) of jurisdiction based on: Igll!llrt
 
Elevation of established OHWM (if known):
 

2.	 Non-regulated waters/wetlands (check if applicable):3
III	 Potential1y jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 

Explain: 

I Boxes checked below shall be supported by completing the appropriate sections in Section III below.
 
2 For putposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally"
 
(e.g., typically 3 months).
 
3 Supporting documentation is presented in Section I1LF.
 



SECTION III: CWA ANALYSIS 

A.	 TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section III.A.1 and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.1 and 2 
and Section III.D.l.; otherwise, see Section III.B below. 

1.	 TNW
 
Identify TNW:
 

Summarize rationale supporting detennination: 

2.	 Wetland adjacent to TNW
 
Summarize rationale supporting conclusion that wetland is "adjacent":
 

B.	 CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section III.D.2.lfthe aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter oflaw. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW.lfthe tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.1 for 
the tributary, Section III.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below. 

1.	 Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i)	 General Area Conditions:
 
Watershed size:
 
Drainage area:
 
Average annual rainfall: inches
 
Average annual snowfall: inches
 

(ii)	 Physical Characteristics: 
(a)	 Relationship with TNW: 

o Tributary flows directly in~~.TNW, o Tributary flows through :EIB.!'W tributaries before entering TNW. 

Project waters are river miles from TNW.
 
Project waters are river miles from RPW.
 
Project waters are aerial (straight) miles from TNW.
 
Project waters are aerial (straight) miles from RPW.
 
Project waters cross or serve as state boundaries. Explain:
 

Identify flow route to TNW5
:
 

Tributary stream order, if known:
 

• Note that the Instructional Guidebook contains additional infonnation regarding swales, ditches, washes, and erosional features generally and in the arid
 
West.
 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.
 



(b)	 General Tributary Characteristics (check all that apply): 
Tributary is: D Natural 

D Artificial (man-made). Explain: 
D Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: 1,~i~lllll.I!. 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands D Concrete 
D Cobbles D Gravel DMuck 
D Bedrock D Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
 
Presence ofrun/riflle/pool complexes. Explain:
 
Tributary geometry: __
 
Tributary gradient (approximate average slope): %
 

(c)	 Flow: 
Tributary provides for: l1li111 
Estimate average number of flow events in review area/year: ~~Ilml 

Describe flow regime: 
Other information on duration and volume: 

Surface flow is: ft~~. Characteristics: 

Subsurface flow: I.~. Explain findings: 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed and banks 
D OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank D the presence of litter and debris 
D changes in the character of soil D destruction of terrestrial vegetation 
D shelving D the presence of wrack line 
D vegetation matted down, bent, or absent D sediment sorting 
D leaf litter disturbed or washed away D scour 
D sediment deposition D multiple observed or predicted flow events 
D water staining D abrupt change in plant community 
D other (list): 

D Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply): 
II High Tide Line indicated by: II Mean High Water Mark indicated by: 

D oil or scum line along shore objects D survey to available datum; 
D fine shell or debris deposits (foreshore) D physical markings; 
D physical markings/characteristics D vegetation lines/changes in vegetation types. 
D tidal gauges 
D other (list): 

(iii)	 Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 

Explain: 
Identify specific pollutants, ifknown: 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the wateroody's flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid. 



(iv) Biological Characteristics.	 Channel supports (check all that apply):

D Riparian corridor. Characteristics (type, average width):
 
D Wetland fringe. Characteristics:
 
D Habitat for:
 

D Federally Listed species. Explain findings:
 
D Fish/spawn areas. Explain findings:
 
D Other environmentally-sensitive species. Explain findings:
 
D Aquatic/wildlife diversity. Explain findings:
 

2.	 Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i)	 Physical Characteristics: 
(a)	 General Wetland Characteristics: 

Properties:
 
Wetland size: acres
 
Wetland type. Explain:
 
Wetland quality. Explain:
 

Project wetlands cross or serve as state boundaries. Explain: 

(b)	 General Flow Relationship with Non-TNW:
 
Flow is: 111:•. Explain:
 

Surface flow is: 1~£I]l#,(~i
 
Characteristics:
 

Subsurface flow: ..... Explain findings:
 
D Dye (or other) test performed:
 

(c)	 Wetland Adjacency Determination with Non-TNW:

D Directly abutting
 
D Not directly abutting


D Discrete wetland hydrologic connection. Explain:

D Ecological connection. Explain:
 
D Separated by bermlbarrier. Explain:
 

(d)	 toTNW 
river miles from TNW. 

aerial (straight) miles from TNW. 

(ii)	 Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain:
 
Identify specific pollutants, if known:
 

(iii) Biological Characteristics. Wetland supports (check all that apply):

D Riparian buffer. Characteristics (type, average width):
 
D Vegetation type/percent cover. Explain:

D Habitat for:
 

D Federally Listed species. Explain findings:
 
D Fish/spawn areas. Explain findings:
 
D Other environmentally-sensitive species. Explain findings:
 
D Aquatic/wildlife diversity. Explain findings:
 

3.	 Characteristics of all wetlands adjacent to the tributary (if an~t ..••.....• 
All wetland(s) being considered in the cumulative analysis: m,~K:liw 

Approximately ( ) acres in total are being considered in the cumulative analysis. 



For each wetland, specify the following: 

Directly abuts? (YIN) Size (in acres) Directly abuts? (YIN) Size (in acres) 

Summarize overall biological, chemical and physical functions being performed: 

C.	 SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidehook. Factors to consider include, for example: 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
•	 Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1.	 Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D: 

2.	 Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

3.	 Significant nexus flndings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section 1II.D: 

D.	 DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERSIWETLANDS ARE (CHECK ALL 
THAT APPLY): 

1.	 TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
 
II TNWs: linear feet width (ft), Or, acres.
 
II Wetlands adjacent to TNWs: acres.
 

2.	 RPWs that flow directly or indirectly into TNWs. 
II Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 

tributary is perennial: 
III Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are 

jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows 
seasonally: 



Provide estimates for jurisdictional waters in the review area (check all that apply):

Ii Tributary waters: linear feet width (ft).

Ii Other non-wetland waters: acres.
 

Identify type(s) of waters: 

3.	 Non-RPWs8 that flow directly or indirectly into TNWs. 
Ii Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section III.C. 

Provide estimates for jurisdictional waters within the review area (check all that apply):

Ii Tributary waters: linear feet width (ft).

Ii Other non-wetland waters: acres.
 

Identify type(s) of waters: 

4.	 Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
 
II Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
 

III Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: Tbis section of Clear Creek is a perennial Relatively Permanent Water (RPW) which is 
connected to an area of Clear Creek that is a Traditional Navigable Water (TNW), subject to the ebb and flow of 
the daily tide. Clear Creek eventually flows into Clear Lake witch is connected to Galveston Bay, both subject to 
the ebb and flow of the daily tide. The USGS National Water Information System indicates that Clear Creek Site 
# 08077000 near Pearland, Texas bas water flow 365 days per year. The wetland is directly abutting Clear Creek 
and floods seasonally. 

II Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5.	 Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
II Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section m.e. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6.	 Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
II Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section m.c. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7.	 Impoundments of jurisdictional waters.9
 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
 
iiii Demonstrate that impoundment was created from "waters of the U.S.," or
 
••. ••••• Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
 
\t.	 Demonstrate that water is isolated with a nexus to commerce (see E below). l

E.	 ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLy):to
Jill which are or could be used by interstate or foreign travelers for recreational or other purposes. 
II from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 

8See Footnote # 3.
 
9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook.
 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.
 



II which are or could be used for industrial purposes by industries in interstate commerce.
 
.11.;:;; Interstate isolated waters. Explain:

II Other factors. Explain: .
 

Identify water body and summarize rationale supporting determination: 

Provide estimates for jurisdictional waters in the review area (check all that apply):
 
III Tributary waters: linear feet width (ft).

II Other non-wetland waters: acres.
 

Identify type(s) of waters:
 
III Wetlands: acres.
 

F.	 NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLy):
II If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements.
 
II Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.


o	 Prior to the Jan 200 I Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR).
 

~ Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain:
 
II Other: (explain, ifnot covered above):
 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis ofjurisdiction is the MBR 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply):
III Non-wetland waters (i.e., rivers, streams): linear feet width (ft).;;; Lakes/ponds: acres.[IC. Other non-wetland waters: acres. List type of aquatic resource: 
III Wetlands: acres. 

1M;
Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such 
a finding is required for jurisdiction (check all that apply): 

t;~~;;:I~~: watersa~:~.rivers, streams): linear feet, width (ft). 

J> Other non-wetland waters: acres. List type of aquatic resource:
 
II Wetlands: acres.
 

SECTION IV: DATA SOURCES. 

A.	 SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below):
II Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
II Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

t8J Office concurs with data sheets/delineation report. 
o Office does not concur with data sheets/delineation report. 

I	 ~~~~:~~~;~~;;~~ ?~::::::c Atlas: HUC 12040203, North Galveston Bay. 
o USGS NHD data.
 
t8J USGS 8 and 12 digit HUC maps.
 ;·· U.S. Geological Survey map(s). Cite scale & quad name: Highlands, TX; 1:24,000.
 

•••..••• USDA Natural Resources Conservation Service Soil Survey. Citation: Highlands, TX.
 
National wetlands inventory map(s). Cite name:Baytown, TX.
 

II State/Local wetland inventory map(s):
 
II FEMAIFIRM maps:Panel 745 of 1150, June 18th, 2007.
 

I
=~~~~~;::~~:O~I~~~t~~~: i~ Date/~~~o~a~g:~:~~e~~rtical Datum of 1929)
 

or 0 Other (Name & Date):


I	 ;::i::::;:=:r::.ri~:::::teof =po"~ letter. 

II	 Other information (please specify): 



B. ADDITIONAL COMMENTS TO SUPPORT JD: A desk review of the documents above was completed on 22 October 2007 that 
included the collection and investigation of a National Wetland Inventory Map (NWI), a USGS topographical, and the applicant's submitted 
information.. The infrared aerial photographs indicated that the project area contains areas that meet the three criteria (hydrology, hydric 
soils, and hydrophytic vegetation) ofa wetland as outlined in the 1987 Corps of Engineers Delineation Manual. No presence of hydrologic 
connections from the wetlands to a water of the United States, none were found. The USGS topographic map also indicates that the project 
site does not contain any waters of the United States, including adjacent wetlands. The FEMA floodplain map indicates that the site is 
located outside of the 100-year flood plain of a water of the United States, specifically Goose Creek and Burnett Bay. The wetland does not 
have a confined hydrological surface connection to any water of the United States. The wetland is not adjacent to a water of the United 
States and is isolated. The San Jacinto River Authoriy Canal is the nearest water feature, however, there is no hydrologic connection to the 
wetland. This canal is an upland leveed, man-made drainage canal that has water pumped into it and would revert to uplands if the levees 
were removed. The wetlands are not or could not be used by interstate or foreign travelers for recreation or other purposes, is not or would 
not be used for industrial purposes by industries in interstate commerce, and is not or could not be used to take fish or shellfish sold in 
interstate or foreign commerce. No other nexus to interstate or foreign commerce is known. The subject wetlands are located approximately 
1.09 miles West of Goose Creek and 1.42 miles East of the Burnett Bay (TNW). 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This fonn should be completed by following the instructions provided in Section IV of the JD Fonn Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A.	 REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 220CT2007 

B.	 DISTRICT OFFICE, FILE NAME, AND NUMBER: SWG-2007-1465-RC, Wet B 

C.	 PROJECT LOCATION AND BACKGROUND INFORMATION: 
State:Texas County/parishlborough: Harris County City: Baytown 
Center coordinates of site (lat/long in degree decimal fonnat): Lat. 29.75° I, Long. 095.02° W. 

Universal Transverse Mercator: 15304946.58 E, 329490I.98N (NAD 83) 
Name of nearest waterbody: Goose Creek, 0.99mi; Burnett Bay, I.46mi 

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: N/A 
Name of watershed or Hydrologic Unit Code (HUC): North Gavleston Bay, 12040203 
II	 Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. Ii	 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc... ) are associated with this action and are recorded on a 

different JD fonn. 

D.	 REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
II Office (Desk) Determination. Date: 220CT2007 
II Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A.	 RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There 11111 "navigable waters ofthe U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. [Required]

II	 Waters subject to the ebb and flow of the tide. 
II	 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There EttlQ "waters ofthe U.S." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1.	 Waters of the U.S. 
a.	 Indicate presence of waters of U.S. in review area (check all that apply): I 

I...•................·..
 TNWs, including territorial seas
Wetlands adjacent to TNWs
 

II Relatively pennanent waters2 (RPWs) that flow directly or indirectly into TNWs
 
11 Non-RPWs that flow directly or indirectly into TNWs
 
11 Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
 
11 Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
 
• Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
 
II Impoundments ofjurisdictional waters
 
• Isolated (interstate or intrastate) waters, including isolated wetlands 

b.	 Identify (estimate) size of waters of the U.S. in the review area:
 
Non-wetland waters: linear feet: width (ft) and/or acres.
 
Wetlands: acres.
 

c. Limits (boundaries) of jurisdiction based on: .1~111
 
Elevation of established OHWM (if known):
 

2.	 Non-regulated waters/wetlands (check if applicable):J
II Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 

Explain: The wetland is located out of the 100 year floodplain of any nearby water of the United States and does not 
have a confined hydrological surface connection to any water of the United States. Nor does the wetland does not have 

I Boxes checked below shall be supported by completing the appropriate sections in Section III below.
 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally"
 
(e.g., typically 3 months).
 
3 Supporting documentation is presented in Section Ill.F.
 



any hydrologic connection to the San Jacinto River Authority Canal. The wetland is not adjacent to a water of the 
United States and is isolated. The wetland is not or could not be used by interstate or foreign travelers for recreation 
or other purposes, is not or would not be used for industrial purposes by industries in interstate commerce, and is not 
or could not be used to take fish or shellfish sold in interstate or foreign commerce. No other nexus to interstate or 
foreign commerce is known. The wetland is located approximatly 0.99 miles from Goose Creek and 1.46 miles from 
Burnett Bay (TNW). 



SECTION III: CWA ANALYSIS 

A.	 TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section IILA.1 and Section III.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections IILA.1 and 2 
and Section III.D.I.; otherwise, see Section IILB below. 

1.	 TNW
 
Identify TNW:
 

Summarize rationale supporting determination: 

2.	 Wetland adjacent to TNW
 
Summarize rationale supporting conclusion that wetland is "adjacent":
 

B.	 CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section IILD.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

If the waterbodl is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section IILB.1 for 
the tributary, Section IILB.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section IILC below. 

1.	 Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i)	 General Area Conditions:
 
Watershed size:
 
Drainage area:
 
Average annual rainfall: inches
 
Average annual snowfall: inches
 

(ii)	 Physical Characteristics: 
(a)	 Relationship with TNW:


D Tributary flows directly into TNW.
 
D Tributary flows through _ tributaries before entering TNW.
 

Project waters are river miles from TNW.
 
Project waters are river miles from RPW.
 
Project waters are aerial (straight) miles from TNW.
 
Project waters are aerial (straight) miles from RPW.
 
Project waters cross or serve as state boundaries. Explain:
 

Identify flow route to TNW5
:
 

Tributary stream order, ifknown:
 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid
 
West.
 
5 Flow route can be described by identifying. e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.
 



(b)	 General Tributary Characteristics (check all that apply): 
Tributary is: D Natural 

D Artificial (man-made). Explain: 
D Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: l1li111. 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands D Concrete 
D Cobbles D Gravel DMuck 
D Bedrock D Vegetation. Typel% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain: 

i~~~~:e of:;ri~e~7r~~plexes. Explain: 
ry g try ..." ......•.111 

Tributary gradient (approximate average slope): % 

(c)	 Flow: 
Tributary provides for: IIt;;1 
Estimate average number of flow events in review area/year: It.Till 

Describe flow regime: 
Other information on duration and volume: 

Surface flow is:_. Characteristics: 

Subsurface flow: II... Explain findings: 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed and banks 
D OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank D the presence of litter and debris 
D changes in the character of soil D destruction of terrestrial vegetation 
D shelving D the presence of wrack line 
D vegetation matted down, bent, or absent D sediment sorting 
D leaf litter disturbed or washed away D scour 
D sediment deposition D multiple observed or predicted flow events 
D water staining D abrupt change in plant community 
D other (list): 

D Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply): 
II High Tide Line indicated by: II Mean High Water Mark indicated by: 

D oil or scum line along shore objects D survey to available datum; 
D fine shell or debris deposits (foreshore) D physical markings; 
D physical markings/characteristics D vegetation lines/changes in vegetation types. 
D tidal gauges 
D other (list): 

(iii)	 Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 

Explain: 
Identify specific pollutants, ifknown: 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow
 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.
 
7lbid.
 



(iv) Biological Characteristics. Channel supports (check all that apply):

D Riparian corridor. Characteristics (type, average width):
 
D Wetland fringe. Characteristics:
 
D Habitat for:
 

D Federally Listed species. Explain findings:
 
D Fish/spawn areas. Explain findings:
 
D Other environmentally-sensitive species. Explain findings:
 
D Aquatic/wildlife diversity. Explain findings:
 

2.	 Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i)	 Physical Characteristics: 
(a)	 General Wetland Characteristics: 

Properties:
 
Wetland size: acres
 
Wetland type. Explain:
 
Wetland quality. Explain:
 

Project wetlands cross or serve as state boundaries. Explain: 

(b)	 General Flow Relationship with Non-TNW:
 
Flow is: 1.1. Explain:
 

Surface flow is: 1.,,11111
 
Characteristics:
 

Subsurface flow: Explain findings:
 
D Dye (or other) test perfonned:
 

(c)	 Wetland Adjacency Determination with Non-TNW:

D Directly abutting
 
D Not directly abutting


D Discrete wetland hydrologic connection. Explain:
 
D Ecological connection. Explain:
 
D Separated by berm!barrier. Explain:
 

(d)	 Proximity (Relationship) to TNW
 
Project wetlands are river miles from TNW.
 
Project waters are aerial (straight) miles from TNW.
 
Flow is from:
 
Estimate approximate location of wetland as within the floodplain.
 

(ii)	 Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain:
 
Identify specific pollutants, ifknown:
 

(iii) Biological Characteristics. Wetland supports (check all that apply):

D Riparian buffer. Characteristics (type, average width):
 
D Vegetation type/percent cover. Explain:

D Habitat for:
 

D Federally Listed species. Explain findings:
 
D Fish/spawn areas. Explain findings:
 
D Other environmentally-sensitive species. Explain findings:
 
D Aquatic/wildlife diversity. Explain findings:
 

3. 
Characteristics of all .wetland.s adja~ent to the tri~utary (i~ a~.y..L "w'....•...•.:.•...•.'.'.'.'.'..' 

An wetland(s) bemg considered m the cumulative analySIS: 1II11!~
 
Approximately ( ) acres in total are being considered in the cumulative analysis.
 



For each wetland, specify the following: 

Directly abuts? (YIN) Size (in acres) Directly abuts? (YIN) Size (in acres) 

Summarize overall biological, chemical and physical functions being performed: 

C.	 SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine ifthey significantly affect the chemical, physical, and biological integrity 
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
•	 Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
•	 Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1.	 Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D: 

2.	 Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

3.	 Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section III.D: 

D.	 DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERSIWETLANDS ARE (CHECK ALL 
THAT APPLY): 

1.	 TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
 
IITNWs: linear feet width (ft), Or, acres.
 
II Wetlands adjacent to TNWs: acres.
 

2.	 RPWs that flow directly or indirectly into TNWs. 
II Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 

tributary is perennial: 
•	 Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are 

jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows 
seasonally: 



Provide estimates for jurisdictional waters in the review area (check all that apply):

111 Tributary waters: linear feet width (ft).

111 Other non-wetland waters: acres.
 

Identify type(s) of waters: 

3.	 Non-RPWs8 that flow directly or indirectly into TNWs.
111	 Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section IILe. 

Provide estimates for jurisdictional waters within the review area (check all that apply):

111 Tributary waters: linear feet width (ft).

111 Other non-wetland waters: acres.
 

Identify type(s) of waters: 

4.	 Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
 
111 Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
 

II Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

111 Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section IILB and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5.	 Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
III	 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III.e. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6.	 Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
III	 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section III.e. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7.	 Impoundments of jurisdictional waters.9
 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
······· Demonstrate that impoundment was created from "waters of the U.S.," or
 
•....•.•.••.•.•.• Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
 
II Demonstrate that water is isolated with a nexus to commerce (see E below).
 
I 

E.	 ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLy):IO·.·.····.. ,which ar~ or could be used by interstate or foreign traveler~ f~r recreational or.other purposes. 
l	 from which fish or shellfish are or could be taken and sold m mterstate or foreign commerce.
 

which are or could be used for industrial purposes by industries in interstate commerce.
 
101 Interstate isolated waters. Explain: .
 
IJI Other factors. Explain:
 
I
Identify water body and summarize rationale supporting determination: 

8See Footnote # 3.
 
9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook.
 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.
 

http:�....�.�.��.�.�


Provide estimates for jurisdictional waters in the review area (check all that apply):

II Tributary waters: linear feet width (ft).

Ill, Other non-wetland waters: acres.
 

Identify type(s} of waters:
 
Wetlands: acres.
 

F.	 NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
III If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements. 
~ Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.

t8:I Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR).


III Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain:

Ii Other: (explain, ifnot covered above):
 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis ofjurisdiction is the MBR
 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
 
judgment (check all that apply):

Ii Non-wetland waters (i.e., rivers, streams): linear feet width (ft).
 
1@.Lakes/ponds:acres.
 
'M]! Other non-wetland waters: acres. List type of aquatic resource:
 
III Wetlands: 0.09 acres.
 
1
Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such
 
a finding is required for jurisdiction (check all that apply):


III ~~;~;;~~; watersa~~:~.rivers, streams}: linear feet, width (ft).
 

III Other non-wetland waters: acres. List type of aquatic resource:
 
III Wetlands: acres.
 

SECTION IV: DATA SOURCES. 

A.	 SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below):
II Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:...•.•... ';,
II Data sheets prepared/submitted by or on behalf of the applicant/consultant.


t8:I Office concurs with data sheets/delineation report.
 
o Office does not concur with data sheets/delineation report.

I	 ~~~1~~;~~~i::" At1~HUC 12040203, North G,IV"too B,yo USGS NHD data.
 
t8:I USGS 8 and 12 digit HUC maps.
 ·" u.s. Geological Survey map(s}. Cite scale & quad name: Bay City, TX; 1:24,000.
 

:' USDA N,nrral R_= Co.~"io. S~i" Soil S0""'Y. Cit,'io", Highl,."", TX.
ii !~f~q~~~€~~~~::~~F~t~~;~'~"1 D,rom of! ~9) 
or 0 Other (Name & Date):


II Previous determination(s}. File no. and date of response letter:
 

III	 ~~~::~:~::~:~~~~~:~: ~::n~~;~ literature: 
III	 Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: A desk review of the documents above was completed on 22 October 2007 that 
included the collection and investigation of a National Wetland Inventory Map (NWI), a USGS topographical, and the applicant's submitted 
information.. The infrared aerial photographs indicated that the project area contains areas that meet the three criteria (hydrology, hydric 
soils, and hydrophytic vegetation) of a wetland as outlined in the 1987 Corps of Engineers Delineation Manual. No presence of hydrologic 

mailto:1@.Lakes/ponds:acres


connections from the wetlands to a water of the United States, none were found. The USGS topographic map also indicates that the project 
site does not contain any waters ofthe United States, including adjacent wetlands. The FEMA floodplain map indicates that the site is 
located outside of the IOO-year flood plain of a water of the United States, specifically the Goose Creek and Burnett Bay. The wetland does 
not have a confined hydrological surface connection to any water of the United States. The wetland is not adjacent to a water ofthe United 
States and is isolated. The San Jacinto River Authoriy Canal is the nearest water feature, however, there is no hydrologic connection to the 
wetland. This canal is an upland leveed, man-made drainage canal that has water pumped into it and would revert to uplands if the levees 
were removed. The wetlands are not or could not be used by interstate or foreign travelers for recreation or other purposes, is not or would 
not be used for industrial purposes by industries in interstate commerce, and is not or could not be used to take fish or shellfish sold in 
interstate or foreign commerce. No other nexus to interstate or foreign commerce is known. The subject wetlands are located approximately 
0.99 miles West of Goose Creek and 1.46 miles East from of Burnett Bay (TNW). 
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APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

 
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 
 
SECTION I:  BACKGROUND INFORMATION 
A.   REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 6 March 2008     
 
B.   DISTRICT OFFICE, FILE NAME, AND NUMBER: CESWG, SWG-2007-1987, Site 1  
 
C.   PROJECT LOCATION AND BACKGROUND INFORMATION:     

State: Texas    County/parish/borough: Cameron  City: Harlingen 
Center coordinates of site (lat/long in degree decimal format):  Lat. 26.1695° N, Long. -97.6500° W.  
           Universal Transverse Mercator: 14; 634951, 2894953 
Name of nearest waterbody: Unnamed tributary 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Arroyo Colorado 
Name of watershed or Hydrologic Unit Code (HUC): 1309001 

 Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.  
 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc…) are associated with this action and are recorded on a 

different JD form.     
 
D.   REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 

 Office (Desk) Determination.  Date: 6 March 2008    
 Field Determination.  Date(s):       

 
SECTION II:  SUMMARY OF FINDINGS 
A.  RHA SECTION 10 DETERMINATION OF JURISDICTION. 
 
There Are no  “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. [Required]    

 Waters subject to the ebb and flow of the tide. 
 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.  

Explain:      . 
 
B.  CWA SECTION 404 DETERMINATION OF JURISDICTION.  
 
There Are “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 
 
 1. Waters of the U.S. 
  a.   Indicate presence of waters of U.S. in review area (check all that apply): 1 
    TNWs, including territorial seas   
    Wetlands adjacent to TNWs  
    Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs  
    Non-RPWs that flow directly or indirectly into TNWs    
    Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
    Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
    Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs    
    Impoundments of jurisdictional waters 
    Isolated (interstate or intrastate) waters, including isolated wetlands 

   
 b. Identify (estimate) size of waters of the U.S. in the review area: 
  Non-wetland waters:      linear feet:      width (ft) and/or       acres.  
  Wetlands: 0.15 acres.         
  
  c. Limits (boundaries) of jurisdiction based on: 1987 Delineation Manual 
   Elevation of established OHWM (if known):     .  
 
 2.  Non-regulated waters/wetlands (check if applicable):3 
   Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.  

Explain:      .   

                                                 
1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally” 
(e.g., typically 3 months). 
3 Supporting documentation is presented in Section III.F. 
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SECTION III:  CWA ANALYSIS 
 
A. TNWs AND WETLANDS ADJACENT TO TNWs 
 
 The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs.  If the aquatic resource is a TNW, complete 

Section III.A.1 and Section III.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.1 and 2 
and Section III.D.1.; otherwise, see Section III.B below.  

 
 1. TNW     
  Identify TNW: Arroyo Colorado.    

 
 Summarize rationale supporting determination: This river is considered to be navigable by the Galveston District Engineer up to 

River Mile 31, which is near Harlingen, Texas. 
 

 2. Wetland adjacent to TNW   
  Summarize rationale supporting conclusion that wetland is “adjacent”: Drainage from wetland area is conveyed by man-made 
drainage ditch to natural drainage channel (tributary) that drains into Arroyo Colorado. 

   
 
B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 
 
 This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 

determine whether or not the standards for jurisdiction established under Rapanos have been met.  
  
 The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent 

waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4.  

 
 A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 

EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

 
If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.1 for 
the tributary, Section III.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below.  
 

 1. Characteristics of non-TNWs that flow directly or indirectly into TNW 
 

 (i) General Area Conditions: 
  Watershed size:      Pick List 
  Drainage area:        Pick List 
  Average annual rainfall:       inches 
  Average annual snowfall:       inches 
  
 (ii)  Physical Characteristics: 
 (a) Relationship with TNW: 
   Tributary flows directly into TNW.   
   Tributary flows through Pick List tributaries before entering TNW.   
 
  Project waters are  Pick List river miles from TNW.     
  Project waters are  Pick List river miles from RPW.     
  Project waters are  Pick List aerial (straight) miles from TNW.     
  Project waters are  Pick List aerial (straight) miles from RPW.     
  Project waters cross or serve as state boundaries. Explain:      .  
 

                                                 
4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid 
West.  
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 Identify flow route to TNW5:      . 
  Tributary stream order, if known:      . 
  
 (b) General Tributary Characteristics (check all that apply): 
  Tributary is:    Natural  
     Artificial (man-made).  Explain:      . 
     Manipulated  (man-altered).  Explain:      . 

 
  Tributary properties with respect to top of bank (estimate): 

  Average width:       feet 
  Average depth:       feet 
  Average side slopes: Pick List.   
 
  Primary tributary substrate composition (check all that apply): 

   Silts   Sands     Concrete   
   Cobbles     Gravel    Muck   
   Bedrock    Vegetation.  Type/% cover:       
   Other. Explain:      . 
  
  Tributary condition/stability [e.g., highly eroding, sloughing banks].  Explain:      . 
  Presence of run/riffle/pool complexes.  Explain:      . 
  Tributary geometry: Pick List  
  Tributary gradient (approximate average slope):       % 
  
 (c) Flow:  
  Tributary provides for: Pick List 
  Estimate average number of flow events in review area/year: Pick List  
 Describe flow regime:      . 
  Other information on duration and volume:      .  
 
  Surface flow is: Pick List.  Characteristics:      . 
  
  Subsurface flow: Pick List.  Explain findings:      .  
   Dye (or other) test performed:      . 
  
  Tributary has (check all that apply): 
  Bed and banks   
   OHWM6 (check all indicators that apply):  

      clear, natural line impressed on the bank  the presence of litter and debris   
     changes in the character of soil   destruction of terrestrial vegetation  
     shelving   the presence of wrack line 
     vegetation matted down, bent, or absent  sediment sorting   
     leaf litter disturbed or washed away  scour  
     sediment deposition    multiple observed or predicted flow events  
     water staining   abrupt change in plant community        
     other (list):       

  Discontinuous OHWM.7  Explain:     .  
 

   If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply): 
     High Tide Line indicated by:      Mean High Water Mark indicated by: 

    oil or scum line along shore objects  survey to available datum; 
    fine shell or debris deposits (foreshore)   physical markings; 
    physical markings/characteristics  vegetation lines/changes in vegetation types.  
    tidal gauges 
    other (list): 

  
  (iii)  Chemical Characteristics: 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).  
Explain:      . 

         Identify specific pollutants, if known:      .  

                                                 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 
6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices).  Where there is a break in the OHWM that is unrelated to the waterbody’s flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid.  
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 (iv)  Biological Characteristics.  Channel supports (check all that apply): 
    Riparian corridor.  Characteristics (type, average width):      . 
    Wetland fringe.  Characteristics:      . 
    Habitat for: 

   Federally Listed species.  Explain findings:      .  
   Fish/spawn areas. Explain findings:      . 
   Other environmentally-sensitive species.  Explain findings:      . 
   Aquatic/wildlife diversity.  Explain findings:      . 
 
 2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

 
 (i)  Physical Characteristics:  
 (a) General Wetland Characteristics: 
  Properties: 
   Wetland size:     acres 
   Wetland type.  Explain:     . 
   Wetland quality.  Explain:     . 
  Project wetlands cross or serve as state boundaries. Explain:      .  
   

(b) General Flow Relationship with Non-TNW: 
  Flow is: Pick List. Explain:      . 
   
  Surface flow is: Pick List   
    Characteristics:      . 
    
    Subsurface flow: Pick List.  Explain findings:      . 
   Dye (or other) test performed:      . 
 
 (c) Wetland Adjacency Determination with Non-TNW: 

    Directly abutting  
   Not directly abutting 
    Discrete wetland hydrologic connection.  Explain:      . 
    Ecological connection.  Explain:      . 
    Separated by berm/barrier.  Explain:      . 
 
 (d) Proximity (Relationship) to TNW 

   Project wetlands are Pick List river miles from TNW. 
   Project waters are  Pick List aerial (straight) miles from TNW. 

  Flow is from: Pick List.   
  Estimate approximate location of wetland as within the Pick List floodplain. 
  
 (ii) Chemical Characteristics: 

Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 
characteristics; etc.).  Explain:      . 

         Identify specific pollutants, if known:      .  
 
  (iii) Biological Characteristics.  Wetland supports (check all that apply): 
    Riparian buffer.  Characteristics (type, average width):     . 
    Vegetation type/percent cover.  Explain:     .  
    Habitat for:  

   Federally Listed species.  Explain findings:     . 
   Fish/spawn areas. Explain findings:     . 

   Other environmentally-sensitive species.  Explain findings:     . 
   Aquatic/wildlife diversity.  Explain findings:     . 
 

3. Characteristics of all wetlands adjacent to the tributary (if any)  
 All wetland(s) being considered in the cumulative analysis: Pick List    
 Approximately (       ) acres in total are being considered in the cumulative analysis. 
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 For each wetland, specify the following: 
 
  Directly abuts? (Y/N)  Size (in acres)  Directly abuts? (Y/N) Size (in acres) 
                                      

                                       
                              
                                       
 
  Summarize overall biological, chemical and physical functions being performed:      . 

 
 
 
C. SIGNIFICANT NEXUS DETERMINATION  
 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW.  For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.  
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands.  It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus.  
 
Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?   
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?    
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs?  
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW?   
 
 Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 

below: 
 
 1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs.  Explain 

findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D:     . 
  
2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 

TNWs.  Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D:      . 

 
3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 

presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section III.D:      . 

 
 
D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 

THAT APPLY):  
 

1. TNWs and Adjacent Wetlands.  Check all that apply and provide size estimates in review area: 
   TNWs:      linear feet 1 width (ft), Or,      acres.    
   Wetlands adjacent to TNWs: 0.15 acres. 

 
2. RPWs that flow directly or indirectly into TNWs.   

  Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 
tributary is perennial:      . 

  Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are 
jurisdictional.  Data supporting this conclusion is provided at Section III.B.  Provide rationale indicating that tributary flows 
seasonally:      . 

 
   
 



 

 

 

8

   Provide estimates for jurisdictional waters in the review area (check all that apply): 
     Tributary waters:       linear feet     width (ft).     
     Other non-wetland waters:      acres.  

     Identify type(s) of waters:      . 
    

 3.     Non-RPWs8 that flow directly or indirectly into TNWs. 
   Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section III.C.    
 
  Provide estimates for jurisdictional waters within the review area (check all that apply): 
     Tributary waters:        linear feet     width (ft).     
     Other non-wetland waters:      acres.   

       Identify type(s) of waters:      . 
 
 
 4.  Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.   
   Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.  
     Wetlands directly abutting an RPW where tributaries typically flow year-round.  Provide data and rationale  
    indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is  
    directly abutting an RPW:      . 
 
     Wetlands directly abutting an RPW where tributaries typically flow “seasonally.”  Provide data indicating that tributary is 

seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW:      . 

 
  Provide acreage estimates for jurisdictional wetlands in the review area:      acres.  
 
 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.  
   Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III.C.     

   
  Provide acreage estimates for jurisdictional wetlands in the review area:      acres.  
 

 
6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.   

  Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section III.C. 

 
  Provide estimates for jurisdictional wetlands in the review area:      acres.  
 
 7.  Impoundments of jurisdictional waters.9 
 As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.  

   Demonstrate that impoundment was created from “waters of the U.S.,” or 
   Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
   Demonstrate that water is isolated with a nexus to commerce (see E below).   
 

  
E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 

DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY):10 

   which are or could be used by interstate or foreign travelers for recreational or other purposes. 
   from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
   which are or could be used for industrial purposes by industries in interstate commerce. 
   Interstate isolated waters.  Explain:     . 
   Other factors.  Explain:     . 
 
 Identify water body and summarize rationale supporting determination:      . 

                                                 
8See Footnote # 3.   
9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook.   
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.  
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 Provide estimates for jurisdictional waters in the review area (check all that apply): 
   Tributary waters:      linear feet     width (ft).     
   Other non-wetland waters:    acres.   

    Identify type(s) of waters:     . 
   Wetlands:    acres.   

 
 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
  If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements.   
    Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.  

 Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the 
“Migratory Bird Rule” (MBR).   

  Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction.  Explain:     .  
  Other: (explain, if not covered above):      . 
 
 Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR 

factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 

    Non-wetland waters (i.e., rivers, streams):      linear feet     width (ft). 
 Lakes/ponds:      acres.        
 Other non-wetland waters:      acres. List type of aquatic resource:      . 
 Wetlands:      acres.         

 
Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such 
a finding is required for jurisdiction (check all that apply): 

 Non-wetland waters (i.e., rivers, streams):      linear feet,      width (ft). 
 Lakes/ponds:      acres. 
 Other non-wetland waters:      acres.  List type of aquatic resource:      . 
 Wetlands:      acres. 

 
 
SECTION IV:  DATA SOURCES. 
 
A.  SUPPORTING DATA.  Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked 

and requested, appropriately reference sources below): 
 Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:     . 
 Data sheets prepared/submitted by or on behalf of the applicant/consultant.  

  Office concurs with data sheets/delineation report.   
  Office does not concur with data sheets/delineation report.   

 Data sheets prepared by the Corps:     . 
 Corps navigable waters’ study:     . 
 U.S. Geological Survey Hydrologic Atlas:     . 

  USGS NHD data.   
  USGS 8 and 12 digit HUC maps.   

 U.S. Geological Survey map(s). Cite scale & quad name: 1:24000; Harlingen, Texas. 
 USDA Natural Resources Conservation Service Soil Survey. Citation:     . 
 National wetlands inventory map(s).  Cite name: Harlingen, Texas. 
 State/Local wetland inventory map(s):     . 
 FEMA/FIRM maps: 480101 0150 B, September 15, 1983. 
 100-year Floodplain Elevation is:     (National Geodectic Vertical Datum of 1929) 
 Photographs:  Aerial (Name & Date): TNRIS 2004; NAVTEQ, 2007.  

    or  Other (Name & Date): Applicant site photos, 2007.  
 Previous determination(s).  File no. and date of response letter:     . 
 Applicable/supporting case law:     . 
 Applicable/supporting scientific literature:     . 
 Other information (please specify):     . 

      
             

B.  ADDITIONAL COMMENTS TO SUPPORT JD:      . 
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APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

 
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 
 
SECTION I:  BACKGROUND INFORMATION 
A.   REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 6 March 2008    
 
B.   DISTRICT OFFICE, FILE NAME, AND NUMBER: CESWG, SWG-2007-1987, Site 2  
 
C.   PROJECT LOCATION AND BACKGROUND INFORMATION:     

State: Texas    County/parish/borough: Cameron  City: Harlingen 
Center coordinates of site (lat/long in degree decimal format):  Lat. 26.1778° N, Long. -97.6325° W.  
           Universal Transverse Mercator: 14; 636683, 2895893 
Name of nearest waterbody: Unnamed tributary 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Arroyo Colorado 
Name of watershed or Hydrologic Unit Code (HUC): 1309001 

 Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.  
 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc…) are associated with this action and are recorded on a 

different JD form.     
 
D.   REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 

 Office (Desk) Determination.  Date: 6 March 2008    
 Field Determination.  Date(s):       

 
SECTION II:  SUMMARY OF FINDINGS 
A.  RHA SECTION 10 DETERMINATION OF JURISDICTION. 
 
There Are no  “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. [Required]    

 Waters subject to the ebb and flow of the tide. 
 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.  

Explain:      . 
 
B.  CWA SECTION 404 DETERMINATION OF JURISDICTION.  
 
There Are “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 
 
 1. Waters of the U.S. 
  a.   Indicate presence of waters of U.S. in review area (check all that apply): 1 
    TNWs, including territorial seas   
    Wetlands adjacent to TNWs  
    Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs  
    Non-RPWs that flow directly or indirectly into TNWs    
    Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
    Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
    Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs    
    Impoundments of jurisdictional waters 
    Isolated (interstate or intrastate) waters, including isolated wetlands 

   
 b. Identify (estimate) size of waters of the U.S. in the review area: 
  Non-wetland waters:      linear feet:      width (ft) and/or       acres.  
  Wetlands: 0.38 acres.         
  
  c. Limits (boundaries) of jurisdiction based on: 1987 Delineation Manual 
   Elevation of established OHWM (if known):     .  
 
 2.  Non-regulated waters/wetlands (check if applicable):3 
   Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.  

Explain:      .   

                                                 
1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally” 
(e.g., typically 3 months). 
3 Supporting documentation is presented in Section III.F. 



 

 

 

3

SECTION III:  CWA ANALYSIS 
 
A. TNWs AND WETLANDS ADJACENT TO TNWs 
 
 The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs.  If the aquatic resource is a TNW, complete 

Section III.A.1 and Section III.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.1 and 2 
and Section III.D.1.; otherwise, see Section III.B below.  

 
 1. TNW     
  Identify TNW: Arroyo Colorado.    

 
 Summarize rationale supporting determination: This river is considered to be navigable by the Galveston District Engineer up to 

River Mile 31, which is near Harlingen, Texas. 
 

 2. Wetland adjacent to TNW   
  Summarize rationale supporting conclusion that wetland is “adjacent”: Drainage from wetland area is not blocked by two 
impervious barriers from being conveyed by a natural drainage channel (tributary) into the Arroyo Colorado. 

   
 
B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 
 
 This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 

determine whether or not the standards for jurisdiction established under Rapanos have been met.  
  
 The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent 

waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4.  

 
 A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 

EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

 
If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.1 for 
the tributary, Section III.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below.  
 

 1. Characteristics of non-TNWs that flow directly or indirectly into TNW 
 

 (i) General Area Conditions: 
  Watershed size:      Pick List 
  Drainage area:        Pick List 
  Average annual rainfall:       inches 
  Average annual snowfall:       inches 
  
 (ii)  Physical Characteristics: 
 (a) Relationship with TNW: 
   Tributary flows directly into TNW.   
   Tributary flows through Pick List tributaries before entering TNW.   
 
  Project waters are  Pick List river miles from TNW.     
  Project waters are  Pick List river miles from RPW.     
  Project waters are  Pick List aerial (straight) miles from TNW.     
  Project waters are  Pick List aerial (straight) miles from RPW.     
  Project waters cross or serve as state boundaries. Explain:      .  
 

                                                 
4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid 
West.  
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 Identify flow route to TNW5:      . 
  Tributary stream order, if known:      . 
  
 (b) General Tributary Characteristics (check all that apply): 
  Tributary is:    Natural  
     Artificial (man-made).  Explain:      . 
     Manipulated  (man-altered).  Explain:      . 

 
  Tributary properties with respect to top of bank (estimate): 

  Average width:       feet 
  Average depth:       feet 
  Average side slopes: Pick List.   
 
  Primary tributary substrate composition (check all that apply): 

   Silts   Sands     Concrete   
   Cobbles     Gravel    Muck   
   Bedrock    Vegetation.  Type/% cover:       
   Other. Explain:      . 
  
  Tributary condition/stability [e.g., highly eroding, sloughing banks].  Explain:      . 
  Presence of run/riffle/pool complexes.  Explain:      . 
  Tributary geometry: Pick List  
  Tributary gradient (approximate average slope):       % 
  
 (c) Flow:  
  Tributary provides for: Pick List 
  Estimate average number of flow events in review area/year: Pick List  
 Describe flow regime:      . 
  Other information on duration and volume:      .  
 
  Surface flow is: Pick List.  Characteristics:      . 
  
  Subsurface flow: Pick List.  Explain findings:      .  
   Dye (or other) test performed:      . 
  
  Tributary has (check all that apply): 
  Bed and banks   
   OHWM6 (check all indicators that apply):  

      clear, natural line impressed on the bank  the presence of litter and debris   
     changes in the character of soil   destruction of terrestrial vegetation  
     shelving   the presence of wrack line 
     vegetation matted down, bent, or absent  sediment sorting   
     leaf litter disturbed or washed away  scour  
     sediment deposition    multiple observed or predicted flow events  
     water staining   abrupt change in plant community        
     other (list):       

  Discontinuous OHWM.7  Explain:     .  
 

   If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply): 
     High Tide Line indicated by:      Mean High Water Mark indicated by: 

    oil or scum line along shore objects  survey to available datum; 
    fine shell or debris deposits (foreshore)   physical markings; 
    physical markings/characteristics  vegetation lines/changes in vegetation types.  
    tidal gauges 
    other (list): 

  
  (iii)  Chemical Characteristics: 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).  
Explain:      . 

         Identify specific pollutants, if known:      .  

                                                 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 
6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices).  Where there is a break in the OHWM that is unrelated to the waterbody’s flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid.  
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 (iv)  Biological Characteristics.  Channel supports (check all that apply): 
    Riparian corridor.  Characteristics (type, average width):      . 
    Wetland fringe.  Characteristics:      . 
    Habitat for: 

   Federally Listed species.  Explain findings:      .  
   Fish/spawn areas. Explain findings:      . 
   Other environmentally-sensitive species.  Explain findings:      . 
   Aquatic/wildlife diversity.  Explain findings:      . 
 
 2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

 
 (i)  Physical Characteristics:  
 (a) General Wetland Characteristics: 
  Properties: 
   Wetland size:     acres 
   Wetland type.  Explain:     . 
   Wetland quality.  Explain:     . 
  Project wetlands cross or serve as state boundaries. Explain:      .  
   

(b) General Flow Relationship with Non-TNW: 
  Flow is: Pick List. Explain:      . 
   
  Surface flow is: Pick List   
    Characteristics:      . 
    
    Subsurface flow: Pick List.  Explain findings:      . 
   Dye (or other) test performed:      . 
 
 (c) Wetland Adjacency Determination with Non-TNW: 

    Directly abutting  
   Not directly abutting 
    Discrete wetland hydrologic connection.  Explain:      . 
    Ecological connection.  Explain:      . 
    Separated by berm/barrier.  Explain:      . 
 
 (d) Proximity (Relationship) to TNW 

   Project wetlands are Pick List river miles from TNW. 
   Project waters are  Pick List aerial (straight) miles from TNW. 

  Flow is from: Pick List.   
  Estimate approximate location of wetland as within the Pick List floodplain. 
  
 (ii) Chemical Characteristics: 

Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 
characteristics; etc.).  Explain:      . 

         Identify specific pollutants, if known:      .  
 
  (iii) Biological Characteristics.  Wetland supports (check all that apply): 
    Riparian buffer.  Characteristics (type, average width):     . 
    Vegetation type/percent cover.  Explain:     .  
    Habitat for:  

   Federally Listed species.  Explain findings:     . 
   Fish/spawn areas. Explain findings:     . 

   Other environmentally-sensitive species.  Explain findings:     . 
   Aquatic/wildlife diversity.  Explain findings:     . 
 

3. Characteristics of all wetlands adjacent to the tributary (if any)  
 All wetland(s) being considered in the cumulative analysis: Pick List    
 Approximately (       ) acres in total are being considered in the cumulative analysis. 
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 For each wetland, specify the following: 
 
  Directly abuts? (Y/N)  Size (in acres)  Directly abuts? (Y/N) Size (in acres) 
                                      

                                       
                              
                                       
 
  Summarize overall biological, chemical and physical functions being performed:      . 

 
 
 
C. SIGNIFICANT NEXUS DETERMINATION  
 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW.  For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.  
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands.  It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus.  
 
Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?   
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?    
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs?  
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW?   
 
 Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 

below: 
 
 1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs.  Explain 

findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D:     . 
  
2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 

TNWs.  Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D:      . 

 
3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 

presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section III.D:      . 

 
 
D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 

THAT APPLY):  
 

1. TNWs and Adjacent Wetlands.  Check all that apply and provide size estimates in review area: 
   TNWs:      linear feet 1 width (ft), Or,      acres.    
   Wetlands adjacent to TNWs: 0.38 acres. 

 
2. RPWs that flow directly or indirectly into TNWs.   

  Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 
tributary is perennial:      . 

  Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are 
jurisdictional.  Data supporting this conclusion is provided at Section III.B.  Provide rationale indicating that tributary flows 
seasonally:      . 
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   Provide estimates for jurisdictional waters in the review area (check all that apply): 
     Tributary waters:       linear feet     width (ft).     
     Other non-wetland waters:      acres.  

     Identify type(s) of waters:      . 
    

 3.     Non-RPWs8 that flow directly or indirectly into TNWs. 
   Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section III.C.    
 
  Provide estimates for jurisdictional waters within the review area (check all that apply): 
     Tributary waters:        linear feet     width (ft).     
     Other non-wetland waters:      acres.   

       Identify type(s) of waters:      . 
 
 
 4.  Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.   
   Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.  
     Wetlands directly abutting an RPW where tributaries typically flow year-round.  Provide data and rationale  
    indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is  
    directly abutting an RPW:      . 
 
     Wetlands directly abutting an RPW where tributaries typically flow “seasonally.”  Provide data indicating that tributary is 

seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW:      . 

 
  Provide acreage estimates for jurisdictional wetlands in the review area:      acres.  
 
 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.  
   Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III.C.     

   
  Provide acreage estimates for jurisdictional wetlands in the review area:      acres.  
 

 
6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.   

  Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section III.C. 

 
  Provide estimates for jurisdictional wetlands in the review area:      acres.  
 
 7.  Impoundments of jurisdictional waters.9 
 As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.  

   Demonstrate that impoundment was created from “waters of the U.S.,” or 
   Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
   Demonstrate that water is isolated with a nexus to commerce (see E below).   
 

  
E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 

DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY):10 

   which are or could be used by interstate or foreign travelers for recreational or other purposes. 
   from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
   which are or could be used for industrial purposes by industries in interstate commerce. 
   Interstate isolated waters.  Explain:     . 
   Other factors.  Explain:     . 
 
 Identify water body and summarize rationale supporting determination:      . 

                                                 
8See Footnote # 3.   
9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook.   
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.  
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 Provide estimates for jurisdictional waters in the review area (check all that apply): 
   Tributary waters:      linear feet     width (ft).     
   Other non-wetland waters:    acres.   

    Identify type(s) of waters:     . 
   Wetlands:    acres.   

 
 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
  If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements.   
    Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.  

 Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the 
“Migratory Bird Rule” (MBR).   

  Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction.  Explain:     .  
  Other: (explain, if not covered above):      . 
 
 Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR 

factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 

    Non-wetland waters (i.e., rivers, streams):      linear feet     width (ft). 
 Lakes/ponds:      acres.        
 Other non-wetland waters:      acres. List type of aquatic resource:      . 
 Wetlands:      acres.         

 
Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such 
a finding is required for jurisdiction (check all that apply): 

 Non-wetland waters (i.e., rivers, streams):      linear feet,      width (ft). 
 Lakes/ponds:      acres. 
 Other non-wetland waters:      acres.  List type of aquatic resource:      . 
 Wetlands:      acres. 

 
 
SECTION IV:  DATA SOURCES. 
 
A.  SUPPORTING DATA.  Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked 

and requested, appropriately reference sources below): 
 Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:     . 
 Data sheets prepared/submitted by or on behalf of the applicant/consultant.  

  Office concurs with data sheets/delineation report.   
  Office does not concur with data sheets/delineation report.   

 Data sheets prepared by the Corps:     . 
 Corps navigable waters’ study:     . 
 U.S. Geological Survey Hydrologic Atlas:     . 

  USGS NHD data.   
  USGS 8 and 12 digit HUC maps.   

 U.S. Geological Survey map(s). Cite scale & quad name: 1:24000; Harlingen, Texas. 
 USDA Natural Resources Conservation Service Soil Survey. Citation:     . 
 National wetlands inventory map(s).  Cite name: Harlingen, Texas. 
 State/Local wetland inventory map(s):     . 
 FEMA/FIRM maps: 480101 0150 B, September 15, 1983. 
 100-year Floodplain Elevation is:     (National Geodectic Vertical Datum of 1929) 
 Photographs:  Aerial (Name & Date): TNRIS 2004; NAVTEQ, 2007.  

    or  Other (Name & Date): Applicant site photos, 2007.  
 Previous determination(s).  File no. and date of response letter:     . 
 Applicable/supporting case law:     . 
 Applicable/supporting scientific literature:     . 
 Other information (please specify):     . 

      
             

B.  ADDITIONAL COMMENTS TO SUPPORT JD:      . 
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APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

 
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 
 
SECTION I:  BACKGROUND INFORMATION 
A.   REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD):  6 March 2008     
 
B.   DISTRICT OFFICE, FILE NAME, AND NUMBER: CESWG, SWG-2007-1987, Site 3  
 
C.   PROJECT LOCATION AND BACKGROUND INFORMATION:     

State: Texas    County/parish/borough: Cameron  City: Harlingen 
Center coordinates of site (lat/long in degree decimal format):  Lat. 26.1906° N, Long. -97.6323° W.  
           Universal Transverse Mercator: 14; 636694, 2897305 
Name of nearest waterbody: Unnamed tributary 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Arroyo Colorado 
Name of watershed or Hydrologic Unit Code (HUC): 1309001 

 Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.  
 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc…) are associated with this action and are recorded on a 

different JD form.     
 
D.   REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 

 Office (Desk) Determination.  Date: 6 March 2008    
 Field Determination.  Date(s):       

 
SECTION II:  SUMMARY OF FINDINGS 
A.  RHA SECTION 10 DETERMINATION OF JURISDICTION. 
 
There Are no  “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. [Required]    

 Waters subject to the ebb and flow of the tide. 
 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.  

Explain:      . 
 
B.  CWA SECTION 404 DETERMINATION OF JURISDICTION.  
 
There Are “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 
 
 1. Waters of the U.S. 
  a.   Indicate presence of waters of U.S. in review area (check all that apply): 1 
    TNWs, including territorial seas   
    Wetlands adjacent to TNWs  
    Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs  
    Non-RPWs that flow directly or indirectly into TNWs    
    Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
    Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
    Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs    
    Impoundments of jurisdictional waters 
    Isolated (interstate or intrastate) waters, including isolated wetlands 

   
 b. Identify (estimate) size of waters of the U.S. in the review area: 
  Non-wetland waters:      linear feet:      width (ft) and/or       acres.  
  Wetlands: 0.04 acres.         
  
  c. Limits (boundaries) of jurisdiction based on: 1987 Delineation Manual 
   Elevation of established OHWM (if known):     .  
 
 2.  Non-regulated waters/wetlands (check if applicable):3 
   Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.  

Explain:      .   

                                                 
1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally” 
(e.g., typically 3 months). 
3 Supporting documentation is presented in Section III.F. 
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SECTION III:  CWA ANALYSIS 
 
A. TNWs AND WETLANDS ADJACENT TO TNWs 
 
 The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs.  If the aquatic resource is a TNW, complete 

Section III.A.1 and Section III.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.1 and 2 
and Section III.D.1.; otherwise, see Section III.B below.  

 
 1. TNW     
  Identify TNW: Arroyo Colorado.    

 
 Summarize rationale supporting determination: This river is considered to be navigable by the Galveston District Engineer up to 

River Mile 31, which is near Harlingen, Texas. 
 

 2. Wetland adjacent to TNW   
  Summarize rationale supporting conclusion that wetland is “adjacent”: Drainage from wetland area is  conveyed by a natural 
drainage channel (tributary) within a riparian corridor into the Arroyo Colorado. 

   
 
B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 
 
 This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 

determine whether or not the standards for jurisdiction established under Rapanos have been met.  
  
 The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent 

waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4.  

 
 A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 

EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

 
If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.1 for 
the tributary, Section III.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below.  
 

 1. Characteristics of non-TNWs that flow directly or indirectly into TNW 
 

 (i) General Area Conditions: 
  Watershed size:      Pick List 
  Drainage area:        Pick List 
  Average annual rainfall:       inches 
  Average annual snowfall:       inches 
  
 (ii)  Physical Characteristics: 
 (a) Relationship with TNW: 
   Tributary flows directly into TNW.   
   Tributary flows through Pick List tributaries before entering TNW.   
 
  Project waters are  Pick List river miles from TNW.     
  Project waters are  Pick List river miles from RPW.     
  Project waters are  Pick List aerial (straight) miles from TNW.     
  Project waters are  Pick List aerial (straight) miles from RPW.     
  Project waters cross or serve as state boundaries. Explain:      .  
 

                                                 
4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid 
West.  
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 Identify flow route to TNW5:      . 
  Tributary stream order, if known:      . 
  
 (b) General Tributary Characteristics (check all that apply): 
  Tributary is:    Natural  
     Artificial (man-made).  Explain:      . 
     Manipulated  (man-altered).  Explain:      . 

 
  Tributary properties with respect to top of bank (estimate): 

  Average width:       feet 
  Average depth:       feet 
  Average side slopes: Pick List.   
 
  Primary tributary substrate composition (check all that apply): 

   Silts   Sands     Concrete   
   Cobbles     Gravel    Muck   
   Bedrock    Vegetation.  Type/% cover:       
   Other. Explain:      . 
  
  Tributary condition/stability [e.g., highly eroding, sloughing banks].  Explain:      . 
  Presence of run/riffle/pool complexes.  Explain:      . 
  Tributary geometry: Pick List  
  Tributary gradient (approximate average slope):       % 
  
 (c) Flow:  
  Tributary provides for: Pick List 
  Estimate average number of flow events in review area/year: Pick List  
 Describe flow regime:      . 
  Other information on duration and volume:      .  
 
  Surface flow is: Pick List.  Characteristics:      . 
  
  Subsurface flow: Pick List.  Explain findings:      .  
   Dye (or other) test performed:      . 
  
  Tributary has (check all that apply): 
  Bed and banks   
   OHWM6 (check all indicators that apply):  

      clear, natural line impressed on the bank  the presence of litter and debris   
     changes in the character of soil   destruction of terrestrial vegetation  
     shelving   the presence of wrack line 
     vegetation matted down, bent, or absent  sediment sorting   
     leaf litter disturbed or washed away  scour  
     sediment deposition    multiple observed or predicted flow events  
     water staining   abrupt change in plant community        
     other (list):       

  Discontinuous OHWM.7  Explain:     .  
 

   If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply): 
     High Tide Line indicated by:      Mean High Water Mark indicated by: 

    oil or scum line along shore objects  survey to available datum; 
    fine shell or debris deposits (foreshore)   physical markings; 
    physical markings/characteristics  vegetation lines/changes in vegetation types.  
    tidal gauges 
    other (list): 

  
  (iii)  Chemical Characteristics: 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).  
Explain:      . 

         Identify specific pollutants, if known:      .  

                                                 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 
6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices).  Where there is a break in the OHWM that is unrelated to the waterbody’s flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid.  
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 (iv)  Biological Characteristics.  Channel supports (check all that apply): 
    Riparian corridor.  Characteristics (type, average width):      . 
    Wetland fringe.  Characteristics:      . 
    Habitat for: 

   Federally Listed species.  Explain findings:      .  
   Fish/spawn areas. Explain findings:      . 
   Other environmentally-sensitive species.  Explain findings:      . 
   Aquatic/wildlife diversity.  Explain findings:      . 
 
 2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

 
 (i)  Physical Characteristics:  
 (a) General Wetland Characteristics: 
  Properties: 
   Wetland size:     acres 
   Wetland type.  Explain:     . 
   Wetland quality.  Explain:     . 
  Project wetlands cross or serve as state boundaries. Explain:      .  
   

(b) General Flow Relationship with Non-TNW: 
  Flow is: Pick List. Explain:      . 
   
  Surface flow is: Pick List   
    Characteristics:      . 
    
    Subsurface flow: Pick List.  Explain findings:      . 
   Dye (or other) test performed:      . 
 
 (c) Wetland Adjacency Determination with Non-TNW: 

    Directly abutting  
   Not directly abutting 
    Discrete wetland hydrologic connection.  Explain:      . 
    Ecological connection.  Explain:      . 
    Separated by berm/barrier.  Explain:      . 
 
 (d) Proximity (Relationship) to TNW 

   Project wetlands are Pick List river miles from TNW. 
   Project waters are  Pick List aerial (straight) miles from TNW. 

  Flow is from: Pick List.   
  Estimate approximate location of wetland as within the Pick List floodplain. 
  
 (ii) Chemical Characteristics: 

Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 
characteristics; etc.).  Explain:      . 

         Identify specific pollutants, if known:      .  
 
  (iii) Biological Characteristics.  Wetland supports (check all that apply): 
    Riparian buffer.  Characteristics (type, average width):     . 
    Vegetation type/percent cover.  Explain:     .  
    Habitat for:  

   Federally Listed species.  Explain findings:     . 
   Fish/spawn areas. Explain findings:     . 

   Other environmentally-sensitive species.  Explain findings:     . 
   Aquatic/wildlife diversity.  Explain findings:     . 
 

3. Characteristics of all wetlands adjacent to the tributary (if any)  
 All wetland(s) being considered in the cumulative analysis: Pick List    
 Approximately (       ) acres in total are being considered in the cumulative analysis. 
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 For each wetland, specify the following: 
 
  Directly abuts? (Y/N)  Size (in acres)  Directly abuts? (Y/N) Size (in acres) 
                                      

                                       
                              
                                       
 
  Summarize overall biological, chemical and physical functions being performed:      . 

 
 
 
C. SIGNIFICANT NEXUS DETERMINATION  
 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW.  For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.  
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands.  It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus.  
 
Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?   
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?    
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs?  
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW?   
 
 Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 

below: 
 
 1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs.  Explain 

findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D:     . 
  
2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 

TNWs.  Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D:      . 

 
3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 

presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section III.D:      . 

 
 
D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 

THAT APPLY):  
 

1. TNWs and Adjacent Wetlands.  Check all that apply and provide size estimates in review area: 
   TNWs:      linear feet 1 width (ft), Or,      acres.    
   Wetlands adjacent to TNWs: 0.04 acres. 

 
2. RPWs that flow directly or indirectly into TNWs.   

  Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 
tributary is perennial:      . 

  Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are 
jurisdictional.  Data supporting this conclusion is provided at Section III.B.  Provide rationale indicating that tributary flows 
seasonally:      . 
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   Provide estimates for jurisdictional waters in the review area (check all that apply): 
     Tributary waters:       linear feet     width (ft).     
     Other non-wetland waters:      acres.  

     Identify type(s) of waters:      . 
    

 3.     Non-RPWs8 that flow directly or indirectly into TNWs. 
   Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section III.C.    
 
  Provide estimates for jurisdictional waters within the review area (check all that apply): 
     Tributary waters:        linear feet     width (ft).     
     Other non-wetland waters:      acres.   

       Identify type(s) of waters:      . 
 
 
 4.  Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.   
   Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.  
     Wetlands directly abutting an RPW where tributaries typically flow year-round.  Provide data and rationale  
    indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is  
    directly abutting an RPW:      . 
 
     Wetlands directly abutting an RPW where tributaries typically flow “seasonally.”  Provide data indicating that tributary is 

seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW:      . 

 
  Provide acreage estimates for jurisdictional wetlands in the review area:      acres.  
 
 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.  
   Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III.C.     

   
  Provide acreage estimates for jurisdictional wetlands in the review area:      acres.  
 

 
6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.   

  Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section III.C. 

 
  Provide estimates for jurisdictional wetlands in the review area:      acres.  
 
 7.  Impoundments of jurisdictional waters.9 
 As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.  

   Demonstrate that impoundment was created from “waters of the U.S.,” or 
   Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
   Demonstrate that water is isolated with a nexus to commerce (see E below).   
 

  
E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 

DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY):10 

   which are or could be used by interstate or foreign travelers for recreational or other purposes. 
   from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
   which are or could be used for industrial purposes by industries in interstate commerce. 
   Interstate isolated waters.  Explain:     . 
   Other factors.  Explain:     . 
 
 Identify water body and summarize rationale supporting determination:      . 

                                                 
8See Footnote # 3.   
9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook.   
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.  
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 Provide estimates for jurisdictional waters in the review area (check all that apply): 
   Tributary waters:      linear feet     width (ft).     
   Other non-wetland waters:    acres.   

    Identify type(s) of waters:     . 
   Wetlands:    acres.   

 
 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
  If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements.   
    Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.  

 Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the 
“Migratory Bird Rule” (MBR).   

  Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction.  Explain:     .  
  Other: (explain, if not covered above):      . 
 
 Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR 

factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 

    Non-wetland waters (i.e., rivers, streams):      linear feet     width (ft). 
 Lakes/ponds:      acres.        
 Other non-wetland waters:      acres. List type of aquatic resource:      . 
 Wetlands:      acres.         

 
Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such 
a finding is required for jurisdiction (check all that apply): 

 Non-wetland waters (i.e., rivers, streams):      linear feet,      width (ft). 
 Lakes/ponds:      acres. 
 Other non-wetland waters:      acres.  List type of aquatic resource:      . 
 Wetlands:      acres. 

 
 
SECTION IV:  DATA SOURCES. 
 
A.  SUPPORTING DATA.  Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked 

and requested, appropriately reference sources below): 
 Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:     . 
 Data sheets prepared/submitted by or on behalf of the applicant/consultant.  

  Office concurs with data sheets/delineation report.   
  Office does not concur with data sheets/delineation report.   

 Data sheets prepared by the Corps:     . 
 Corps navigable waters’ study:     . 
 U.S. Geological Survey Hydrologic Atlas:     . 

  USGS NHD data.   
  USGS 8 and 12 digit HUC maps.   

 U.S. Geological Survey map(s). Cite scale & quad name: 1:24000; Harlingen, Texas. 
 USDA Natural Resources Conservation Service Soil Survey. Citation:     . 
 National wetlands inventory map(s).  Cite name: Harlingen, Texas. 
 State/Local wetland inventory map(s):     . 
 FEMA/FIRM maps: 480101 0150 B, September 15, 1983. 
 100-year Floodplain Elevation is:     (National Geodectic Vertical Datum of 1929) 
 Photographs:  Aerial (Name & Date): TNRIS 2004; NAVTEQ, 2007.  

    or  Other (Name & Date): Applicant site photos, 2007.  
 Previous determination(s).  File no. and date of response letter:     . 
 Applicable/supporting case law:     . 
 Applicable/supporting scientific literature:     . 
 Other information (please specify):     . 

      
             

B.  ADDITIONAL COMMENTS TO SUPPORT JD:      . 
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APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

 
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 
 
SECTION I:  BACKGROUND INFORMATION 
A.   REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD):  6 March 2008     
 
B.   DISTRICT OFFICE, FILE NAME, AND NUMBER: CESWG, SWG-2007-1987, Site 4  
 
C.   PROJECT LOCATION AND BACKGROUND INFORMATION:     

State: Texas    County/parish/borough: Cameron  City: Harlingen 
Center coordinates of site (lat/long in degree decimal format):  Lat. 26.1821° N, Long. -97.6321° W.  
           Universal Transverse Mercator: 14; 636724, 2896365 
Name of nearest waterbody: Arroyo Colorado 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Laguna Madre 
Name of watershed or Hydrologic Unit Code (HUC): 1309001 

 Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.  
 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc…) are associated with this action and are recorded on a 

different JD form.     
 
D.   REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 

 Office (Desk) Determination.  Date: 6 March 2008    
 Field Determination.  Date(s):       

 
SECTION II:  SUMMARY OF FINDINGS 
A.  RHA SECTION 10 DETERMINATION OF JURISDICTION. 
 
There Are  “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the review 
area. [Required]    

 Waters subject to the ebb and flow of the tide. 
 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.  

Explain:      . 
 
B.  CWA SECTION 404 DETERMINATION OF JURISDICTION.  
 
There Are “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 
 
 1. Waters of the U.S. 
  a.   Indicate presence of waters of U.S. in review area (check all that apply): 1 
    TNWs, including territorial seas   
    Wetlands adjacent to TNWs  
    Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs  
    Non-RPWs that flow directly or indirectly into TNWs    
    Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
    Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
    Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs    
    Impoundments of jurisdictional waters 
    Isolated (interstate or intrastate) waters, including isolated wetlands 

   
 b. Identify (estimate) size of waters of the U.S. in the review area: 
  Non-wetland waters: 320 linear feet: 88 width (ft) and/or       acres.  
  Wetlands:       acres.         
  
  c. Limits (boundaries) of jurisdiction based on: Established by OHWM. 
   Elevation of established OHWM (if known):     .  
 
 2.  Non-regulated waters/wetlands (check if applicable):3 
   Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.  

Explain:      .   

                                                 
1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally” 
(e.g., typically 3 months). 
3 Supporting documentation is presented in Section III.F. 
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SECTION III:  CWA ANALYSIS 
 
A. TNWs AND WETLANDS ADJACENT TO TNWs 
 
 The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs.  If the aquatic resource is a TNW, complete 

Section III.A.1 and Section III.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.1 and 2 
and Section III.D.1.; otherwise, see Section III.B below.  

 
 1. TNW     
  Identify TNW: Arroyo Colorado.    

 
 Summarize rationale supporting determination: This river is considered to be navigable by the Galveston District Engineer up to 

River Mile 31, which is near Harlingen, Texas. 
 

 2. Wetland adjacent to TNW   
  Summarize rationale supporting conclusion that wetland is “adjacent”:      . 

   
 
B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 
 
 This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 

determine whether or not the standards for jurisdiction established under Rapanos have been met.  
  
 The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent 

waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4.  

 
 A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 

EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

 
If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.1 for 
the tributary, Section III.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below.  
 

 1. Characteristics of non-TNWs that flow directly or indirectly into TNW 
 

 (i) General Area Conditions: 
  Watershed size:      Pick List 
  Drainage area:        Pick List 
  Average annual rainfall:       inches 
  Average annual snowfall:       inches 
  
 (ii)  Physical Characteristics: 
 (a) Relationship with TNW: 
   Tributary flows directly into TNW.   
   Tributary flows through Pick List tributaries before entering TNW.   
 
  Project waters are  Pick List river miles from TNW.     
  Project waters are  Pick List river miles from RPW.     
  Project waters are  Pick List aerial (straight) miles from TNW.     
  Project waters are  Pick List aerial (straight) miles from RPW.     
  Project waters cross or serve as state boundaries. Explain:      .  
 
 Identify flow route to TNW5:      . 

                                                 
4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid 
West.  
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 
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  Tributary stream order, if known:      . 
  
 (b) General Tributary Characteristics (check all that apply): 
  Tributary is:    Natural  
     Artificial (man-made).  Explain:      . 
     Manipulated  (man-altered).  Explain:      . 

 
  Tributary properties with respect to top of bank (estimate): 

  Average width:       feet 
  Average depth:       feet 
  Average side slopes: Pick List.   
 
  Primary tributary substrate composition (check all that apply): 

   Silts   Sands     Concrete   
   Cobbles     Gravel    Muck   
   Bedrock    Vegetation.  Type/% cover:       
   Other. Explain:      . 
  
  Tributary condition/stability [e.g., highly eroding, sloughing banks].  Explain:      . 
  Presence of run/riffle/pool complexes.  Explain:      . 
  Tributary geometry: Pick List  
  Tributary gradient (approximate average slope):       % 
  
 (c) Flow:  
  Tributary provides for: Pick List 
  Estimate average number of flow events in review area/year: Pick List  
 Describe flow regime:      . 
  Other information on duration and volume:      .  
 
  Surface flow is: Pick List.  Characteristics:      . 
  
  Subsurface flow: Pick List.  Explain findings:      .  
   Dye (or other) test performed:      . 
  
  Tributary has (check all that apply): 
  Bed and banks   
   OHWM6 (check all indicators that apply):  

      clear, natural line impressed on the bank  the presence of litter and debris   
     changes in the character of soil   destruction of terrestrial vegetation  
     shelving   the presence of wrack line 
     vegetation matted down, bent, or absent  sediment sorting   
     leaf litter disturbed or washed away  scour  
     sediment deposition    multiple observed or predicted flow events  
     water staining   abrupt change in plant community        
     other (list):       

  Discontinuous OHWM.7  Explain:     .  
 

   If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply): 
     High Tide Line indicated by:      Mean High Water Mark indicated by: 

    oil or scum line along shore objects  survey to available datum; 
    fine shell or debris deposits (foreshore)   physical markings; 
    physical markings/characteristics  vegetation lines/changes in vegetation types.  
    tidal gauges 
    other (list): 

  
  (iii)  Chemical Characteristics: 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).  
Explain:      . 

         Identify specific pollutants, if known:      .  
 

                                                 
6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices).  Where there is a break in the OHWM that is unrelated to the waterbody’s flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid.  
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 (iv)  Biological Characteristics.  Channel supports (check all that apply): 
    Riparian corridor.  Characteristics (type, average width):      . 
    Wetland fringe.  Characteristics:      . 
    Habitat for: 

   Federally Listed species.  Explain findings:      .  
   Fish/spawn areas. Explain findings:      . 
   Other environmentally-sensitive species.  Explain findings:      . 
   Aquatic/wildlife diversity.  Explain findings:      . 
 
 2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

 
 (i)  Physical Characteristics:  
 (a) General Wetland Characteristics: 
  Properties: 
   Wetland size:     acres 
   Wetland type.  Explain:     . 
   Wetland quality.  Explain:     . 
  Project wetlands cross or serve as state boundaries. Explain:      .  
   

(b) General Flow Relationship with Non-TNW: 
  Flow is: Pick List. Explain:      . 
   
  Surface flow is: Pick List   
    Characteristics:      . 
    
    Subsurface flow: Pick List.  Explain findings:      . 
   Dye (or other) test performed:      . 
 
 (c) Wetland Adjacency Determination with Non-TNW: 

    Directly abutting  
   Not directly abutting 
    Discrete wetland hydrologic connection.  Explain:      . 
    Ecological connection.  Explain:      . 
    Separated by berm/barrier.  Explain:      . 
 
 (d) Proximity (Relationship) to TNW 

   Project wetlands are Pick List river miles from TNW. 
   Project waters are  Pick List aerial (straight) miles from TNW. 

  Flow is from: Pick List.   
  Estimate approximate location of wetland as within the Pick List floodplain. 
  
 (ii) Chemical Characteristics: 

Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 
characteristics; etc.).  Explain:      . 

         Identify specific pollutants, if known:      .  
 
  (iii) Biological Characteristics.  Wetland supports (check all that apply): 
    Riparian buffer.  Characteristics (type, average width):     . 
    Vegetation type/percent cover.  Explain:     .  
    Habitat for:  

   Federally Listed species.  Explain findings:     . 
   Fish/spawn areas. Explain findings:     . 

   Other environmentally-sensitive species.  Explain findings:     . 
   Aquatic/wildlife diversity.  Explain findings:     . 
 

3. Characteristics of all wetlands adjacent to the tributary (if any)  
 All wetland(s) being considered in the cumulative analysis: Pick List    
 Approximately (       ) acres in total are being considered in the cumulative analysis. 
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 For each wetland, specify the following: 
 
  Directly abuts? (Y/N)  Size (in acres)  Directly abuts? (Y/N) Size (in acres) 
                                      

                                       
                              
                                       
 
  Summarize overall biological, chemical and physical functions being performed:      . 

 
 
 
C. SIGNIFICANT NEXUS DETERMINATION  
 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW.  For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.  
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands.  It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus.  
 
Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?   
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?    
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs?  
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW?   
 
 Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 

below: 
 
 1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs.  Explain 

findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D:     . 
  
2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 

TNWs.  Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D:      . 

 
3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 

presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section III.D:      . 

 
 
D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 

THAT APPLY):  
 

1. TNWs and Adjacent Wetlands.  Check all that apply and provide size estimates in review area: 
   TNWs: 320 linear feet 88 width (ft), Or,      acres.    
   Wetlands adjacent to TNWs:      acres. 

 
2. RPWs that flow directly or indirectly into TNWs.   

  Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 
tributary is perennial:      . 

  Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are 
jurisdictional.  Data supporting this conclusion is provided at Section III.B.  Provide rationale indicating that tributary flows 
seasonally:      . 
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   Provide estimates for jurisdictional waters in the review area (check all that apply): 
     Tributary waters:       linear feet     width (ft).     
     Other non-wetland waters:      acres.  

     Identify type(s) of waters:      . 
    

 3.     Non-RPWs8 that flow directly or indirectly into TNWs. 
   Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section III.C.    
 
  Provide estimates for jurisdictional waters within the review area (check all that apply): 
     Tributary waters:        linear feet     width (ft).     
     Other non-wetland waters:      acres.   

       Identify type(s) of waters:      . 
 
 
 4.  Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.   
   Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.  
     Wetlands directly abutting an RPW where tributaries typically flow year-round.  Provide data and rationale  
    indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is  
    directly abutting an RPW:      . 
 
     Wetlands directly abutting an RPW where tributaries typically flow “seasonally.”  Provide data indicating that tributary is 

seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW:      . 

 
  Provide acreage estimates for jurisdictional wetlands in the review area:      acres.  
 
 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.  
   Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III.C.     

   
  Provide acreage estimates for jurisdictional wetlands in the review area:      acres.  
 

 
6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.   

  Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section III.C. 

 
  Provide estimates for jurisdictional wetlands in the review area:      acres.  
 
 7.  Impoundments of jurisdictional waters.9 
 As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.  

   Demonstrate that impoundment was created from “waters of the U.S.,” or 
   Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
   Demonstrate that water is isolated with a nexus to commerce (see E below).   
 

  
E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 

DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY):10 

   which are or could be used by interstate or foreign travelers for recreational or other purposes. 
   from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
   which are or could be used for industrial purposes by industries in interstate commerce. 
   Interstate isolated waters.  Explain:     . 
   Other factors.  Explain:     . 
 
 Identify water body and summarize rationale supporting determination:      . 

                                                 
8See Footnote # 3.   
9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook.   
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.  
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 Provide estimates for jurisdictional waters in the review area (check all that apply): 
   Tributary waters:      linear feet     width (ft).     
   Other non-wetland waters:    acres.   

    Identify type(s) of waters:     . 
   Wetlands:    acres.   

 
 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
  If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements.   
    Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.  

 Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the 
“Migratory Bird Rule” (MBR).   

  Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction.  Explain:     .  
  Other: (explain, if not covered above):      . 
 
 Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR 

factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 

    Non-wetland waters (i.e., rivers, streams):      linear feet     width (ft). 
 Lakes/ponds:      acres.        
 Other non-wetland waters:      acres. List type of aquatic resource:      . 
 Wetlands:      acres.         

 
Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such 
a finding is required for jurisdiction (check all that apply): 

 Non-wetland waters (i.e., rivers, streams):      linear feet,      width (ft). 
 Lakes/ponds:      acres. 
 Other non-wetland waters:      acres.  List type of aquatic resource:      . 
 Wetlands:      acres. 

 
 
SECTION IV:  DATA SOURCES. 
 
A.  SUPPORTING DATA.  Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked 

and requested, appropriately reference sources below): 
 Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:     . 
 Data sheets prepared/submitted by or on behalf of the applicant/consultant.  

  Office concurs with data sheets/delineation report.   
  Office does not concur with data sheets/delineation report.   

 Data sheets prepared by the Corps:     . 
 Corps navigable waters’ study:     . 
 U.S. Geological Survey Hydrologic Atlas:     . 

  USGS NHD data.   
  USGS 8 and 12 digit HUC maps.   

 U.S. Geological Survey map(s). Cite scale & quad name: 1:24000; Harlingen, Texas. 
 USDA Natural Resources Conservation Service Soil Survey. Citation:     . 
 National wetlands inventory map(s).  Cite name: Harlingen, Texas. 
 State/Local wetland inventory map(s):     . 
 FEMA/FIRM maps: 480101 0150 B, September 15, 1983. 
 100-year Floodplain Elevation is:     (National Geodectic Vertical Datum of 1929) 
 Photographs:  Aerial (Name & Date): TNRIS 2004; NAVTEQ, 2007.  

    or  Other (Name & Date): Applicant site photos, 2007.  
 Previous determination(s).  File no. and date of response letter:     . 
 Applicable/supporting case law:     . 
 Applicable/supporting scientific literature:     . 
 Other information (please specify):     . 

      
             

B.  ADDITIONAL COMMENTS TO SUPPORT JD:      . 
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APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

 
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 
 
SECTION I:  BACKGROUND INFORMATION 
A.   REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD):          
 
B.   DISTRICT OFFICE, FILE NAME, AND NUMBER: CESWG, SWG-2008-0160  
 
C.   PROJECT LOCATION AND BACKGROUND INFORMATION:    

State: Texas    County/parish/borough: Nueces  City: Corpus Christi 
Center coordinates of site (lat/long in degree decimal format):  Lat. 27.6483° N, Long. -97.2834° W.  
           Universal Transverse Mercator: 14; 669373 E, 3059220 N 
Name of nearest waterbody: adjacent wetlands 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Laguna Madre 
Name of watershed or Hydrologic Unit Code (HUC): 12110202 

 Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.  
 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc…) are associated with this action and are recorded on a 

different JD form.     
 
D.   REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 

 Office (Desk) Determination.  Date: 4 March 2008    
 Field Determination.  Date(s):       

 
SECTION II:  SUMMARY OF FINDINGS 
A.  RHA SECTION 10 DETERMINATION OF JURISDICTION. 
 
There Pick List  “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. [Required]    

 Waters subject to the ebb and flow of the tide. 
 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.  

Explain:      . 
 
B.  CWA SECTION 404 DETERMINATION OF JURISDICTION.  
 
There Are “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 
 
 1. Waters of the U.S. 
  a.   Indicate presence of waters of U.S. in review area (check all that apply): 1 
    TNWs, including territorial seas   
    Wetlands adjacent to TNWs  
    Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs  
    Non-RPWs that flow directly or indirectly into TNWs    
    Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
    Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
    Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs    
    Impoundments of jurisdictional waters 
    Isolated (interstate or intrastate) waters, including isolated wetlands 

   
 b. Identify (estimate) size of waters of the U.S. in the review area: 
  Non-wetland waters:      linear feet: 1 width (ft) and/or       acres.  
  Wetlands: 0.25 acres.         
  
  c. Limits (boundaries) of jurisdiction based on: Established by OHWM. 
   Elevation of established OHWM (if known):     .  
 
 2.  Non-regulated waters/wetlands (check if applicable):3 
   Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.  

Explain:      .   

                                                 
1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally” 
(e.g., typically 3 months). 
3 Supporting documentation is presented in Section III.F. 
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SECTION III:  CWA ANALYSIS 
 
A. TNWs AND WETLANDS ADJACENT TO TNWs 
 
 The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs.  If the aquatic resource is a TNW, complete 

Section III.A.1 and Section III.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.1 and 2 
and Section III.D.1.; otherwise, see Section III.B below.  

 
 1. TNW     
  Identify TNW: Laguna Madre.    

 
 Summarize rationale supporting determination: Waters of Laguna Madre are subject to daily ebb and flow of tides and support 

transportation of interstate commerce and commercial fisheries. 
 

 2. Wetland adjacent to TNW   
  Summarize rationale supporting conclusion that wetland is “adjacent”: Area lies within 100-year flood plain of Laguna Madre, 
does not have two impervious barrier blocking hydrological exchange to the Laguna Madre, and is hydrologically linked to Laguna Madre 
via a culvert under Laguna Shores Drive. 

   
 
B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 
 
 This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 

determine whether or not the standards for jurisdiction established under Rapanos have been met.  
  
 The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent 

waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4.  

 
 A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 

EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

 
If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.1 for 
the tributary, Section III.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below.  
 

 1. Characteristics of non-TNWs that flow directly or indirectly into TNW 
 

 (i) General Area Conditions: 
  Watershed size:      Pick List 
  Drainage area:        Pick List 
  Average annual rainfall:       inches 
  Average annual snowfall:       inches 
  
 (ii)  Physical Characteristics: 
 (a) Relationship with TNW: 
   Tributary flows directly into TNW.   
   Tributary flows through Pick List tributaries before entering TNW.   
 
  Project waters are  Pick List river miles from TNW.     
  Project waters are  Pick List river miles from RPW.     
  Project waters are  Pick List aerial (straight) miles from TNW.     
  Project waters are  Pick List aerial (straight) miles from RPW.     
  Project waters cross or serve as state boundaries. Explain:      .  
 

                                                 
4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid 
West.  
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 Identify flow route to TNW5:      . 
  Tributary stream order, if known:      . 
  
 (b) General Tributary Characteristics (check all that apply): 
  Tributary is:    Natural  
     Artificial (man-made).  Explain:      . 
     Manipulated  (man-altered).  Explain:      . 

 
  Tributary properties with respect to top of bank (estimate): 

  Average width:       feet 
  Average depth:       feet 
  Average side slopes: Pick List.   
 
  Primary tributary substrate composition (check all that apply): 

   Silts   Sands     Concrete   
   Cobbles     Gravel    Muck   
   Bedrock    Vegetation.  Type/% cover:       
   Other. Explain:      . 
  
  Tributary condition/stability [e.g., highly eroding, sloughing banks].  Explain:      . 
  Presence of run/riffle/pool complexes.  Explain:      . 
  Tributary geometry: Pick List  
  Tributary gradient (approximate average slope):       % 
  
 (c) Flow:  
  Tributary provides for: Pick List 
  Estimate average number of flow events in review area/year: Pick List  
 Describe flow regime:      . 
  Other information on duration and volume:      .  
 
  Surface flow is: Pick List.  Characteristics:      . 
  
  Subsurface flow: Pick List.  Explain findings:      .  
   Dye (or other) test performed:      . 
  
  Tributary has (check all that apply): 
  Bed and banks   
   OHWM6 (check all indicators that apply):  

      clear, natural line impressed on the bank  the presence of litter and debris   
     changes in the character of soil   destruction of terrestrial vegetation  
     shelving   the presence of wrack line 
     vegetation matted down, bent, or absent  sediment sorting   
     leaf litter disturbed or washed away  scour  
     sediment deposition    multiple observed or predicted flow events  
     water staining   abrupt change in plant community        
     other (list):       

  Discontinuous OHWM.7  Explain:     .  
 

   If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply): 
     High Tide Line indicated by:      Mean High Water Mark indicated by: 

    oil or scum line along shore objects  survey to available datum; 
    fine shell or debris deposits (foreshore)   physical markings; 
    physical markings/characteristics  vegetation lines/changes in vegetation types.  
    tidal gauges 
    other (list): 

  
  (iii)  Chemical Characteristics: 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).  
Explain:      . 

         Identify specific pollutants, if known:      .  

                                                 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 
6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices).  Where there is a break in the OHWM that is unrelated to the waterbody’s flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid.  
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 (iv)  Biological Characteristics.  Channel supports (check all that apply): 
    Riparian corridor.  Characteristics (type, average width):      . 
    Wetland fringe.  Characteristics:      . 
    Habitat for: 

   Federally Listed species.  Explain findings:      .  
   Fish/spawn areas. Explain findings:      . 
   Other environmentally-sensitive species.  Explain findings:      . 
   Aquatic/wildlife diversity.  Explain findings:      . 
 
 2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

 
 (i)  Physical Characteristics:  
 (a) General Wetland Characteristics: 
  Properties: 
   Wetland size:     acres 
   Wetland type.  Explain:     . 
   Wetland quality.  Explain:     . 
  Project wetlands cross or serve as state boundaries. Explain:      .  
   

(b) General Flow Relationship with Non-TNW: 
  Flow is: Pick List. Explain:      . 
   
  Surface flow is: Pick List   
    Characteristics:      . 
    
    Subsurface flow: Pick List.  Explain findings:      . 
   Dye (or other) test performed:      . 
 
 (c) Wetland Adjacency Determination with Non-TNW: 

    Directly abutting  
   Not directly abutting 
    Discrete wetland hydrologic connection.  Explain:      . 
    Ecological connection.  Explain:      . 
    Separated by berm/barrier.  Explain:      . 
 
 (d) Proximity (Relationship) to TNW 

   Project wetlands are Pick List river miles from TNW. 
   Project waters are  Pick List aerial (straight) miles from TNW. 

  Flow is from: Pick List.   
  Estimate approximate location of wetland as within the Pick List floodplain. 
  
 (ii) Chemical Characteristics: 

Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 
characteristics; etc.).  Explain:      . 

         Identify specific pollutants, if known:      .  
 
  (iii) Biological Characteristics.  Wetland supports (check all that apply): 
    Riparian buffer.  Characteristics (type, average width):     . 
    Vegetation type/percent cover.  Explain:     .  
    Habitat for:  

   Federally Listed species.  Explain findings:     . 
   Fish/spawn areas. Explain findings:     . 

   Other environmentally-sensitive species.  Explain findings:     . 
   Aquatic/wildlife diversity.  Explain findings:     . 
 

3. Characteristics of all wetlands adjacent to the tributary (if any)  
 All wetland(s) being considered in the cumulative analysis: Pick List    
 Approximately (       ) acres in total are being considered in the cumulative analysis. 
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 For each wetland, specify the following: 
 
  Directly abuts? (Y/N)  Size (in acres)  Directly abuts? (Y/N) Size (in acres) 
                                      

                                       
                              
                                       
 
  Summarize overall biological, chemical and physical functions being performed:      . 

 
 
 
C. SIGNIFICANT NEXUS DETERMINATION  
 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW.  For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.  
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands.  It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus.  
 
Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?   
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?    
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs?  
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW?   
 
 Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 

below: 
 
 1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs.  Explain 

findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D:     . 
  
2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 

TNWs.  Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D:      . 

 
3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 

presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section III.D:      . 

 
 
D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 

THAT APPLY):  
 

1. TNWs and Adjacent Wetlands.  Check all that apply and provide size estimates in review area: 
   TNWs:      linear feet 1 width (ft), Or,      acres.    
   Wetlands adjacent to TNWs: 0.25 acres. 

 
2. RPWs that flow directly or indirectly into TNWs.   

  Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 
tributary is perennial:      . 

  Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are 
jurisdictional.  Data supporting this conclusion is provided at Section III.B.  Provide rationale indicating that tributary flows 
seasonally:      . 
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   Provide estimates for jurisdictional waters in the review area (check all that apply): 
     Tributary waters:       linear feet     width (ft).     
     Other non-wetland waters:      acres.  

     Identify type(s) of waters:      . 
    

 3.     Non-RPWs8 that flow directly or indirectly into TNWs. 
   Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section III.C.    
 
  Provide estimates for jurisdictional waters within the review area (check all that apply): 
     Tributary waters:        linear feet     width (ft).     
     Other non-wetland waters:      acres.   

       Identify type(s) of waters:      . 
 
 
 4.  Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.   
   Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.  
     Wetlands directly abutting an RPW where tributaries typically flow year-round.  Provide data and rationale  
    indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is  
    directly abutting an RPW:      . 
 
     Wetlands directly abutting an RPW where tributaries typically flow “seasonally.”  Provide data indicating that tributary is 

seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW:      . 

 
  Provide acreage estimates for jurisdictional wetlands in the review area:      acres.  
 
 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.  
   Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III.C.     

   
  Provide acreage estimates for jurisdictional wetlands in the review area:      acres.  
 

 
6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.   

  Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section III.C. 

 
  Provide estimates for jurisdictional wetlands in the review area:      acres.  
 
 7.  Impoundments of jurisdictional waters.9 
 As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.  

   Demonstrate that impoundment was created from “waters of the U.S.,” or 
   Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
   Demonstrate that water is isolated with a nexus to commerce (see E below).   
 

  
E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 

DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY):10 

   which are or could be used by interstate or foreign travelers for recreational or other purposes. 
   from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
   which are or could be used for industrial purposes by industries in interstate commerce. 
   Interstate isolated waters.  Explain:     . 
   Other factors.  Explain:     . 
 
 Identify water body and summarize rationale supporting determination:      . 

                                                 
8See Footnote # 3.   
9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook.   
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.  
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 Provide estimates for jurisdictional waters in the review area (check all that apply): 
   Tributary waters:      linear feet     width (ft).     
   Other non-wetland waters:    acres.   

    Identify type(s) of waters:     . 
   Wetlands:    acres.   

 
 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
  If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements.   
    Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.  

 Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the 
“Migratory Bird Rule” (MBR).   

  Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction.  Explain:     .  
  Other: (explain, if not covered above):      . 
 
 Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR 

factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 

    Non-wetland waters (i.e., rivers, streams):      linear feet     width (ft). 
 Lakes/ponds:      acres.        
 Other non-wetland waters:      acres. List type of aquatic resource:      . 
 Wetlands:      acres.         

 
Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such 
a finding is required for jurisdiction (check all that apply): 

 Non-wetland waters (i.e., rivers, streams):      linear feet,      width (ft). 
 Lakes/ponds:      acres. 
 Other non-wetland waters:      acres.  List type of aquatic resource:      . 
 Wetlands:      acres. 

 
 
SECTION IV:  DATA SOURCES. 
 
A.  SUPPORTING DATA.  Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked 

and requested, appropriately reference sources below): 
 Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:     . 
 Data sheets prepared/submitted by or on behalf of the applicant/consultant.  

  Office concurs with data sheets/delineation report.   
  Office does not concur with data sheets/delineation report.   

 Data sheets prepared by the Corps:     . 
 Corps navigable waters’ study:     . 
 U.S. Geological Survey Hydrologic Atlas:     . 

  USGS NHD data.   
  USGS 8 and 12 digit HUC maps.   

 U.S. Geological Survey map(s). Cite scale & quad name: 1:24000; Oso Creek NE, Texas. 
 USDA Natural Resources Conservation Service Soil Survey. Citation:     . 
 National wetlands inventory map(s).  Cite name: Oso Creek NE, Texas. 
 State/Local wetland inventory map(s):     . 
 FEMA/FIRM maps: Corpus Christi - 4854640318 C, 18 July 1985. 
 100-year Floodplain Elevation is:     (National Geodectic Vertical Datum of 1929) 
 Photographs:  Aerial (Name & Date): USDA, 1995; NAVTEQ, 2007.  

    or  Other (Name & Date):     .  
 Previous determination(s).  File no. and date of response letter:     . 
 Applicable/supporting case law:     . 
 Applicable/supporting scientific literature:     . 
 Other information (please specify):     . 

      
             

B.  ADDITIONAL COMMENTS TO SUPPORT JD:      . 
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APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

 
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 
 
SECTION I:  BACKGROUND INFORMATION 
A.   REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 4 March 2008    
 
B.   DISTRICT OFFICE, FILE NAME, AND NUMBER: CESWG, SWG-2008-0179  
 
C.   PROJECT LOCATION AND BACKGROUND INFORMATION:    

State: Texas    County/parish/borough: Kleberg  City: Riviera 
Center coordinates of site (lat/long in degree decimal format):  Lat. 27.2754° N, Long. -97.7029° W.  
           Universal Transverse Mercator: 14; 628408, 3017399 
Name of nearest waterbody: Laguna Salada 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Baffin Bay 
Name of watershed or Hydrologic Unit Code (HUC): 12110205 

 Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.  
 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc…) are associated with this action and are recorded on a 

different JD form.     
 
D.   REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 

 Office (Desk) Determination.  Date: 4 March 2008    
 Field Determination.  Date(s):       

 
SECTION II:  SUMMARY OF FINDINGS 
A.  RHA SECTION 10 DETERMINATION OF JURISDICTION. 
 
There Are  “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the review 
area. [Required]    

 Waters subject to the ebb and flow of the tide. 
 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.  

Explain:      . 
 
B.  CWA SECTION 404 DETERMINATION OF JURISDICTION.  
 
There Are “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 
 
 1. Waters of the U.S. 
  a.   Indicate presence of waters of U.S. in review area (check all that apply): 1 
    TNWs, including territorial seas   
    Wetlands adjacent to TNWs  
    Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs  
    Non-RPWs that flow directly or indirectly into TNWs    
    Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
    Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
    Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs    
    Impoundments of jurisdictional waters 
    Isolated (interstate or intrastate) waters, including isolated wetlands 

   
 b. Identify (estimate) size of waters of the U.S. in the review area: 
  Non-wetland waters:      linear feet: 1 width (ft) and/or 0.033 acres.  
  Wetlands:       acres.         
  
  c. Limits (boundaries) of jurisdiction based on: Established by mean (average) high waters. 
   Elevation of established OHWM (if known):     .  
 
 2.  Non-regulated waters/wetlands (check if applicable):3 

                                                 
1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally” 
(e.g., typically 3 months). 
3 Supporting documentation is presented in Section III.F. 
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   Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.  
Explain:      .   
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SECTION III:  CWA ANALYSIS 
 
A. TNWs AND WETLANDS ADJACENT TO TNWs 
 
 The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs.  If the aquatic resource is a TNW, complete 

Section III.A.1 and Section III.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.1 and 2 
and Section III.D.1.; otherwise, see Section III.B below.  

 
 1. TNW     
  Identify TNW: Baffin Bay.    

 
 Summarize rationale supporting determination: Waters are subject to daily ebb and flow of tide and are hydrologically connected to 

Gulf of Mexico via Baffin Bay. 
 

 2. Wetland adjacent to TNW   
  Summarize rationale supporting conclusion that wetland is “adjacent”:      . 

   
 
B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 
 
 This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 

determine whether or not the standards for jurisdiction established under Rapanos have been met.  
  
 The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent 

waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4.  

 
 A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 

EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

 
If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.1 for 
the tributary, Section III.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below.  
 

 1. Characteristics of non-TNWs that flow directly or indirectly into TNW 
 

 (i) General Area Conditions: 
  Watershed size:      Pick List 
  Drainage area:        Pick List 
  Average annual rainfall:       inches 
  Average annual snowfall:       inches 
  
 (ii)  Physical Characteristics: 
 (a) Relationship with TNW: 
   Tributary flows directly into TNW.   
   Tributary flows through Pick List tributaries before entering TNW.   
 
  Project waters are  Pick List river miles from TNW.     
  Project waters are  Pick List river miles from RPW.     
  Project waters are  Pick List aerial (straight) miles from TNW.     
  Project waters are  Pick List aerial (straight) miles from RPW.     
  Project waters cross or serve as state boundaries. Explain:      .  
 

                                                 
4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid 
West.  
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 Identify flow route to TNW5:      . 
  Tributary stream order, if known:      . 
  
 (b) General Tributary Characteristics (check all that apply): 
  Tributary is:    Natural  
     Artificial (man-made).  Explain:      . 
     Manipulated  (man-altered).  Explain:      . 

 
  Tributary properties with respect to top of bank (estimate): 

  Average width:       feet 
  Average depth:       feet 
  Average side slopes: Pick List.   
 
  Primary tributary substrate composition (check all that apply): 

   Silts   Sands     Concrete   
   Cobbles     Gravel    Muck   
   Bedrock    Vegetation.  Type/% cover:       
   Other. Explain:      . 
  
  Tributary condition/stability [e.g., highly eroding, sloughing banks].  Explain:      . 
  Presence of run/riffle/pool complexes.  Explain:      . 
  Tributary geometry: Pick List  
  Tributary gradient (approximate average slope):       % 
  
 (c) Flow:  
  Tributary provides for: Pick List 
  Estimate average number of flow events in review area/year: Pick List  
 Describe flow regime:      . 
  Other information on duration and volume:      .  
 
  Surface flow is: Pick List.  Characteristics:      . 
  
  Subsurface flow: Pick List.  Explain findings:      .  
   Dye (or other) test performed:      . 
  
  Tributary has (check all that apply): 
  Bed and banks   
   OHWM6 (check all indicators that apply):  

      clear, natural line impressed on the bank  the presence of litter and debris   
     changes in the character of soil   destruction of terrestrial vegetation  
     shelving   the presence of wrack line 
     vegetation matted down, bent, or absent  sediment sorting   
     leaf litter disturbed or washed away  scour  
     sediment deposition    multiple observed or predicted flow events  
     water staining   abrupt change in plant community        
     other (list):       

  Discontinuous OHWM.7  Explain:     .  
 

   If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply): 
     High Tide Line indicated by:      Mean High Water Mark indicated by: 

    oil or scum line along shore objects  survey to available datum; 
    fine shell or debris deposits (foreshore)   physical markings; 
    physical markings/characteristics  vegetation lines/changes in vegetation types.  
    tidal gauges 
    other (list): 

  
  (iii)  Chemical Characteristics: 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).  
Explain:      . 

                                                 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 
6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices).  Where there is a break in the OHWM that is unrelated to the waterbody’s flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid.  
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         Identify specific pollutants, if known:      .  
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 (iv)  Biological Characteristics.  Channel supports (check all that apply): 
    Riparian corridor.  Characteristics (type, average width):      . 
    Wetland fringe.  Characteristics:      . 
    Habitat for: 

   Federally Listed species.  Explain findings:      .  
   Fish/spawn areas. Explain findings:      . 
   Other environmentally-sensitive species.  Explain findings:      . 
   Aquatic/wildlife diversity.  Explain findings:      . 
 
 2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

 
 (i)  Physical Characteristics:  
 (a) General Wetland Characteristics: 
  Properties: 
   Wetland size:     acres 
   Wetland type.  Explain:     . 
   Wetland quality.  Explain:     . 
  Project wetlands cross or serve as state boundaries. Explain:      .  
   

(b) General Flow Relationship with Non-TNW: 
  Flow is: Pick List. Explain:      . 
   
  Surface flow is: Pick List   
    Characteristics:      . 
    
    Subsurface flow: Pick List.  Explain findings:      . 
   Dye (or other) test performed:      . 
 
 (c) Wetland Adjacency Determination with Non-TNW: 

    Directly abutting  
   Not directly abutting 
    Discrete wetland hydrologic connection.  Explain:      . 
    Ecological connection.  Explain:      . 
    Separated by berm/barrier.  Explain:      . 
 
 (d) Proximity (Relationship) to TNW 

   Project wetlands are Pick List river miles from TNW. 
   Project waters are  Pick List aerial (straight) miles from TNW. 

  Flow is from: Pick List.   
  Estimate approximate location of wetland as within the Pick List floodplain. 
  
 (ii) Chemical Characteristics: 

Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 
characteristics; etc.).  Explain:      . 

         Identify specific pollutants, if known:      .  
 
  (iii) Biological Characteristics.  Wetland supports (check all that apply): 
    Riparian buffer.  Characteristics (type, average width):     . 
    Vegetation type/percent cover.  Explain:     .  
    Habitat for:  

   Federally Listed species.  Explain findings:     . 
   Fish/spawn areas. Explain findings:     . 

   Other environmentally-sensitive species.  Explain findings:     . 
   Aquatic/wildlife diversity.  Explain findings:     . 
 

3. Characteristics of all wetlands adjacent to the tributary (if any)  
 All wetland(s) being considered in the cumulative analysis: Pick List    
 Approximately (       ) acres in total are being considered in the cumulative analysis. 
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 For each wetland, specify the following: 
 
  Directly abuts? (Y/N)  Size (in acres)  Directly abuts? (Y/N) Size (in acres) 
                                      

                                       
                              
                                       
 
  Summarize overall biological, chemical and physical functions being performed:      . 

 
 
 
C. SIGNIFICANT NEXUS DETERMINATION  
 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW.  For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.  
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands.  It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus.  
 
Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?   
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?    
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs?  
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW?   
 
 Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 

below: 
 
 1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs.  Explain 

findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D:     . 
  
2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 

TNWs.  Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D:      . 

 
3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 

presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section III.D:      . 

 
 
D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 

THAT APPLY):  
 

1. TNWs and Adjacent Wetlands.  Check all that apply and provide size estimates in review area: 
   TNWs:      linear feet 1 width (ft), Or, 0.033 acres.    
   Wetlands adjacent to TNWs:      acres. 

 
2. RPWs that flow directly or indirectly into TNWs.   

  Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 
tributary is perennial:      . 

  Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are 
jurisdictional.  Data supporting this conclusion is provided at Section III.B.  Provide rationale indicating that tributary flows 
seasonally:      . 
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   Provide estimates for jurisdictional waters in the review area (check all that apply): 
     Tributary waters:       linear feet     width (ft).     
     Other non-wetland waters:      acres.  

     Identify type(s) of waters:      . 
    

 3.     Non-RPWs8 that flow directly or indirectly into TNWs. 
   Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section III.C.    
 
  Provide estimates for jurisdictional waters within the review area (check all that apply): 
     Tributary waters:        linear feet     width (ft).     
     Other non-wetland waters:      acres.   

       Identify type(s) of waters:      . 
 
 
 4.  Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.   
   Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.  
     Wetlands directly abutting an RPW where tributaries typically flow year-round.  Provide data and rationale  
    indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is  
    directly abutting an RPW:      . 
 
     Wetlands directly abutting an RPW where tributaries typically flow “seasonally.”  Provide data indicating that tributary is 

seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW:      . 

 
  Provide acreage estimates for jurisdictional wetlands in the review area:      acres.  
 
 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.  
   Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III.C.     

   
  Provide acreage estimates for jurisdictional wetlands in the review area:      acres.  
 

 
6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.   

  Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section III.C. 

 
  Provide estimates for jurisdictional wetlands in the review area:      acres.  
 
 7.  Impoundments of jurisdictional waters.9 
 As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.  

   Demonstrate that impoundment was created from “waters of the U.S.,” or 
   Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
   Demonstrate that water is isolated with a nexus to commerce (see E below).   
 

  
E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 

DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY):10 

   which are or could be used by interstate or foreign travelers for recreational or other purposes. 
   from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
   which are or could be used for industrial purposes by industries in interstate commerce. 
   Interstate isolated waters.  Explain:     . 
   Other factors.  Explain:     . 
 
                                                 
8See Footnote # 3.   
9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook.   
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.  
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 Identify water body and summarize rationale supporting determination:      . 
 
 
 
 Provide estimates for jurisdictional waters in the review area (check all that apply): 
   Tributary waters:      linear feet     width (ft).     
   Other non-wetland waters:    acres.   

    Identify type(s) of waters:     . 
   Wetlands:    acres.   

 
 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
  If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements.   
    Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.  

 Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the 
“Migratory Bird Rule” (MBR).   

  Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction.  Explain:     .  
  Other: (explain, if not covered above):      . 
 
 Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR 

factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 

    Non-wetland waters (i.e., rivers, streams):      linear feet     width (ft). 
 Lakes/ponds:      acres.        
 Other non-wetland waters:      acres. List type of aquatic resource:      . 
 Wetlands:      acres.         

 
Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such 
a finding is required for jurisdiction (check all that apply): 

 Non-wetland waters (i.e., rivers, streams):      linear feet,      width (ft). 
 Lakes/ponds:      acres. 
 Other non-wetland waters:      acres.  List type of aquatic resource:      . 
 Wetlands:      acres. 

 
 
SECTION IV:  DATA SOURCES. 
 
A.  SUPPORTING DATA.  Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked 

and requested, appropriately reference sources below): 
 Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:     . 
 Data sheets prepared/submitted by or on behalf of the applicant/consultant.  

  Office concurs with data sheets/delineation report.   
  Office does not concur with data sheets/delineation report.   

 Data sheets prepared by the Corps:     . 
 Corps navigable waters’ study:     . 
 U.S. Geological Survey Hydrologic Atlas:     . 

  USGS NHD data.   
  USGS 8 and 12 digit HUC maps.   

 U.S. Geological Survey map(s). Cite scale & quad name: 1:24000; Riviera, Texas. 
 USDA Natural Resources Conservation Service Soil Survey. Citation:     . 
 National wetlands inventory map(s).  Cite name:     . 
 State/Local wetland inventory map(s):     . 
 FEMA/FIRM maps:     . 
 100-year Floodplain Elevation is:     (National Geodectic Vertical Datum of 1929) 
 Photographs:  Aerial (Name & Date): USDA, 1995; GLO, 2008.  

    or  Other (Name & Date):     .  
 Previous determination(s).  File no. and date of response letter:     . 
 Applicable/supporting case law:     . 
 Applicable/supporting scientific literature:     . 
 Other information (please specify):     . 

      
             

B.  ADDITIONAL COMMENTS TO SUPPORT JD:      . 
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APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

 
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 
 
SECTION I:  BACKGROUND INFORMATION 
A.   REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 5 March 2008    
 
B.   DISTRICT OFFICE, FILE NAME, AND NUMBER: CESWG, SWG-2008-0211  
 
C.   PROJECT LOCATION AND BACKGROUND INFORMATION:     

State: Texas    County/parish/borough: Starr City: Rio Grande City 
Center coordinates of site (lat/long in degree decimal format):  Lat. 26.3884° N, Long. -98-8058° W.  
           Universal Transverse Mercator: 14; 519405 E, 2918508 N 
Name of nearest waterbody: Los Olmos Creek 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Rio Grande 
Name of watershed or Hydrologic Unit Code (HUC): 1309001 

 Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.  
 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc…) are associated with this action and are recorded on a 

different JD form.     
 
D.   REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 

 Office (Desk) Determination.  Date: 5 March 5, 2008    
 Field Determination.  Date(s):       

 
SECTION II:  SUMMARY OF FINDINGS 
A.  RHA SECTION 10 DETERMINATION OF JURISDICTION. 
 
There Are no  “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. [Required]    

 Waters subject to the ebb and flow of the tide. 
 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.  

Explain:      . 
 
B.  CWA SECTION 404 DETERMINATION OF JURISDICTION.  
 
There Are “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 
 
 1. Waters of the U.S. 
  a.   Indicate presence of waters of U.S. in review area (check all that apply): 1 
    TNWs, including territorial seas   
    Wetlands adjacent to TNWs  
    Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs  
    Non-RPWs that flow directly or indirectly into TNWs    
    Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
    Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
    Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs    
    Impoundments of jurisdictional waters 
    Isolated (interstate or intrastate) waters, including isolated wetlands 

   
 b. Identify (estimate) size of waters of the U.S. in the review area: 
  Non-wetland waters:      linear feet: 1 width (ft) and/or 0.01 acres.  
  Wetlands: 0 acres.         
  
  c. Limits (boundaries) of jurisdiction based on: Established by OHWM. 
   Elevation of established OHWM (if known):     .  
 
 2.  Non-regulated waters/wetlands (check if applicable):3 
   Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.  

Explain:      .   

                                                 
1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally” 
(e.g., typically 3 months). 
3 Supporting documentation is presented in Section III.F. 
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SECTION III:  CWA ANALYSIS 
 
A. TNWs AND WETLANDS ADJACENT TO TNWs 
 
 The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs.  If the aquatic resource is a TNW, complete 

Section III.A.1 and Section III.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.1 and 2 
and Section III.D.1.; otherwise, see Section III.B below.  

 
 1. TNW     
  Identify TNW:      .    

 
 Summarize rationale supporting determination:      . 
 

 2. Wetland adjacent to TNW   
  Summarize rationale supporting conclusion that wetland is “adjacent”:      . 

   
 
B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 
 
 This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 

determine whether or not the standards for jurisdiction established under Rapanos have been met.  
  
 The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent 

waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4.  

 
 A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 

EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

 
If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.1 for 
the tributary, Section III.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below.  
 

 1. Characteristics of non-TNWs that flow directly or indirectly into TNW 
 

 (i) General Area Conditions: 
  Watershed size: 1170 square miles 
  Drainage area:        Pick List 
  Average annual rainfall: 17 inches 
  Average annual snowfall:       inches 
  
 (ii)  Physical Characteristics: 
 (a) Relationship with TNW: 
   Tributary flows directly into TNW.   
   Tributary flows through Pick List tributaries before entering TNW.   
 
  Project waters are  2-5 river miles from TNW.     
  Project waters are  Pick List river miles from RPW.     
  Project waters are  Pick List aerial (straight) miles from TNW.     
  Project waters are  Pick List aerial (straight) miles from RPW.     
  Project waters cross or serve as state boundaries. Explain:      .  
 
 Identify flow route to TNW5: Flows directly into Rio Grande. 
  Tributary stream order, if known:      . 

                                                 
4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid 
West.  
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 
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 (b) General Tributary Characteristics (check all that apply): 
  Tributary is:    Natural  
     Artificial (man-made).  Explain:      . 
     Manipulated  (man-altered).  Explain:      . 

 
  Tributary properties with respect to top of bank (estimate): 

  Average width: 20 feet 
  Average depth: 2 feet 
  Average side slopes: 3:1 .   
 
  Primary tributary substrate composition (check all that apply): 

   Silts   Sands     Concrete   
   Cobbles     Gravel    Muck   
   Bedrock    Vegetation.  Type/% cover:       
   Other. Explain:      . 
  
  Tributary condition/stability [e.g., highly eroding, sloughing banks].  Explain:      . 
  Presence of run/riffle/pool complexes.  Explain:      . 
  Tributary geometry: Relatively straight  
  Tributary gradient (approximate average slope): 5 % 
  
 (c) Flow:  
  Tributary provides for: Seasonal flow 
  Estimate average number of flow events in review area/year: 11-20  
 Describe flow regime:      . 
  Other information on duration and volume:      .  
 
  Surface flow is: Confined.  Characteristics:      . 
  
  Subsurface flow: Pick List.  Explain findings:      .  
   Dye (or other) test performed:      . 
  
  Tributary has (check all that apply): 
  Bed and banks   
   OHWM6 (check all indicators that apply):  

      clear, natural line impressed on the bank  the presence of litter and debris   
     changes in the character of soil   destruction of terrestrial vegetation  
     shelving   the presence of wrack line 
     vegetation matted down, bent, or absent  sediment sorting   
     leaf litter disturbed or washed away  scour  
     sediment deposition    multiple observed or predicted flow events  
     water staining   abrupt change in plant community        
     other (list):       

  Discontinuous OHWM.7  Explain:     .  
 

   If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply): 
     High Tide Line indicated by:      Mean High Water Mark indicated by: 

    oil or scum line along shore objects  survey to available datum; 
    fine shell or debris deposits (foreshore)   physical markings; 
    physical markings/characteristics  vegetation lines/changes in vegetation types.  
    tidal gauges 
    other (list): 

  
  (iii)  Chemical Characteristics: 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).  
Explain: Water color is clear to light brown from organic staining of good quality since it support minnows . 

         Identify specific pollutants, if known: Unknown.  
 

                                                 
6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices).  Where there is a break in the OHWM that is unrelated to the waterbody’s flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid.  
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 (iv)  Biological Characteristics.  Channel supports (check all that apply): 
    Riparian corridor.  Characteristics (type, average width): 60 feet. 
    Wetland fringe.  Characteristics:      . 
    Habitat for: 

   Federally Listed species.  Explain findings:      .  
   Fish/spawn areas. Explain findings:      . 
   Other environmentally-sensitive species.  Explain findings:      . 
   Aquatic/wildlife diversity.  Explain findings:      . 
 
 2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

 
 (i)  Physical Characteristics:  
 (a) General Wetland Characteristics: 
  Properties: 
   Wetland size:     acres 
   Wetland type.  Explain:     . 
   Wetland quality.  Explain:     . 
  Project wetlands cross or serve as state boundaries. Explain:      .  
   

(b) General Flow Relationship with Non-TNW: 
  Flow is: Pick List. Explain:      . 
   
  Surface flow is: Pick List   
    Characteristics:      . 
    
    Subsurface flow: Pick List.  Explain findings:      . 
   Dye (or other) test performed:      . 
 
 (c) Wetland Adjacency Determination with Non-TNW: 

    Directly abutting  
   Not directly abutting 
    Discrete wetland hydrologic connection.  Explain:      . 
    Ecological connection.  Explain:      . 
    Separated by berm/barrier.  Explain:      . 
 
 (d) Proximity (Relationship) to TNW 

   Project wetlands are Pick List river miles from TNW. 
   Project waters are  Pick List aerial (straight) miles from TNW. 

  Flow is from: Pick List.   
  Estimate approximate location of wetland as within the Pick List floodplain. 
  
 (ii) Chemical Characteristics: 

Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 
characteristics; etc.).  Explain:      . 

         Identify specific pollutants, if known:      .  
 
  (iii) Biological Characteristics.  Wetland supports (check all that apply): 
    Riparian buffer.  Characteristics (type, average width):     . 
    Vegetation type/percent cover.  Explain:     .  
    Habitat for:  

   Federally Listed species.  Explain findings:     . 
   Fish/spawn areas. Explain findings:     . 

   Other environmentally-sensitive species.  Explain findings:     . 
   Aquatic/wildlife diversity.  Explain findings:     . 
 

3. Characteristics of all wetlands adjacent to the tributary (if any)  
 All wetland(s) being considered in the cumulative analysis: Pick List    
 Approximately (       ) acres in total are being considered in the cumulative analysis. 
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 For each wetland, specify the following: 
 
  Directly abuts? (Y/N)  Size (in acres)  Directly abuts? (Y/N) Size (in acres) 
                                      

                                       
                              
                                       
 
  Summarize overall biological, chemical and physical functions being performed:      . 

 
 
 
C. SIGNIFICANT NEXUS DETERMINATION  
 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW.  For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.  
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands.  It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus.  
 
Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?   
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?    
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs?  
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW?   
 
 Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 

below: 
 
 1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs.  Explain 

findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D:     . 
  
2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 

TNWs.  Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D:      . 

 
3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 

presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section III.D:      . 

 
 
D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 

THAT APPLY):  
 

1. TNWs and Adjacent Wetlands.  Check all that apply and provide size estimates in review area: 
   TNWs:      linear feet 1 width (ft), Or,      acres.    
   Wetlands adjacent to TNWs:      acres. 

 
2. RPWs that flow directly or indirectly into TNWs.   

  Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 
tributary is perennial:      . 

  Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are 
jurisdictional.  Data supporting this conclusion is provided at Section III.B.  Provide rationale indicating that tributary flows 
seasonally: Los Olmos Creek drains a large portion of Starr County, but appears as intermittently flowing on the USGS Quad 
Map.  The Starr County area only receives 17 inches of ppt per year, most of which falls during thunderstorms in late May - 
early June and September, making summer the season in which Los Olmos has the highest flow. 
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   Provide estimates for jurisdictional waters in the review area (check all that apply): 
     Tributary waters: 20 linear feet 20 width (ft).     
     Other non-wetland waters:      acres.  

     Identify type(s) of waters:      . 
    

 3.     Non-RPWs8 that flow directly or indirectly into TNWs. 
   Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section III.C.    
 
  Provide estimates for jurisdictional waters within the review area (check all that apply): 
     Tributary waters:        linear feet     width (ft).     
     Other non-wetland waters:      acres.   

       Identify type(s) of waters:      . 
 
 
 4.  Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.   
   Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.  
     Wetlands directly abutting an RPW where tributaries typically flow year-round.  Provide data and rationale  
    indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is  
    directly abutting an RPW:      . 
 
     Wetlands directly abutting an RPW where tributaries typically flow “seasonally.”  Provide data indicating that tributary is 

seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW:      . 

 
  Provide acreage estimates for jurisdictional wetlands in the review area:      acres.  
 
 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.  
   Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III.C.     

   
  Provide acreage estimates for jurisdictional wetlands in the review area:      acres.  
 

 
6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.   

  Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section III.C. 

 
  Provide estimates for jurisdictional wetlands in the review area:      acres.  
 
 7.  Impoundments of jurisdictional waters.9 
 As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.  

   Demonstrate that impoundment was created from “waters of the U.S.,” or 
   Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
   Demonstrate that water is isolated with a nexus to commerce (see E below).   
 

  
E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 

DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY):10 

   which are or could be used by interstate or foreign travelers for recreational or other purposes. 
   from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
   which are or could be used for industrial purposes by industries in interstate commerce. 
   Interstate isolated waters.  Explain:     . 
   Other factors.  Explain:     . 

                                                 
8See Footnote # 3.   
9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook.   
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.  
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 Identify water body and summarize rationale supporting determination:      . 
 
 
 
 Provide estimates for jurisdictional waters in the review area (check all that apply): 
   Tributary waters:      linear feet     width (ft).     
   Other non-wetland waters:    acres.   

    Identify type(s) of waters:     . 
   Wetlands:    acres.   

 
 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
  If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements.   
    Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.  

 Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the 
“Migratory Bird Rule” (MBR).   

  Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction.  Explain:     .  
  Other: (explain, if not covered above):      . 
 
 Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR 

factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 

    Non-wetland waters (i.e., rivers, streams):      linear feet     width (ft). 
 Lakes/ponds:      acres.        
 Other non-wetland waters:      acres. List type of aquatic resource:      . 
 Wetlands:      acres.         

 
Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such 
a finding is required for jurisdiction (check all that apply): 

 Non-wetland waters (i.e., rivers, streams):      linear feet,      width (ft). 
 Lakes/ponds:      acres. 
 Other non-wetland waters:      acres.  List type of aquatic resource:      . 
 Wetlands:      acres. 

 
 
SECTION IV:  DATA SOURCES. 
 
A.  SUPPORTING DATA.  Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked 

and requested, appropriately reference sources below): 
 Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:     . 
 Data sheets prepared/submitted by or on behalf of the applicant/consultant.  

  Office concurs with data sheets/delineation report.   
  Office does not concur with data sheets/delineation report.   

 Data sheets prepared by the Corps:     . 
 Corps navigable waters’ study:     . 
 U.S. Geological Survey Hydrologic Atlas:     . 

  USGS NHD data.   
  USGS 8 and 12 digit HUC maps.   

 U.S. Geological Survey map(s). Cite scale & quad name: 1:24000; Rio Grande City North, Texas. 
 USDA Natural Resources Conservation Service Soil Survey. Citation: Starr County Soil Survey, 1972. 
 National wetlands inventory map(s).  Cite name:     . 
 State/Local wetland inventory map(s):     . 
 FEMA/FIRM maps:     . 
 100-year Floodplain Elevation is:     (National Geodectic Vertical Datum of 1929) 
 Photographs:  Aerial (Name & Date): NAVTEQ, 2007.  

    or  Other (Name & Date): taken by applicant - 2007.  
 Previous determination(s).  File no. and date of response letter:     . 
 Applicable/supporting case law:     . 
 Applicable/supporting scientific literature:     . 
 Other information (please specify):     . 

      
             

B.  ADDITIONAL COMMENTS TO SUPPORT JD:      . 
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APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

 
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 
 
SECTION I:  BACKGROUND INFORMATION 
A.   REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 13 June 2007    
 
B.   DISTRICT OFFICE, FILE NAME, AND NUMBER: SWG-2007-1074  
 
C.   PROJECT LOCATION AND BACKGROUND INFORMATION:        

State:Texas   County/parish/borough: Aransas  City: Rockport 
Center coordinates of site (lat/long in degree decimal format):  Lat. 28.069° N, Long. 97.112° W.  
           Universal Transverse Mercator: NAD83 Zone 14; 685,548E; 3,106,106N 
Name of nearest waterbody: Copano Bay 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Aransas Bay 
Name of watershed or Hydrologic Unit Code (HUC): Aransas Bay, 12100405 

 Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.  
 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc…) are associated with this action and are recorded on a 

different JD form.     
 
D.   REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 

 Office (Desk) Determination.  Date: 13 June 2007    
 Field Determination.  Date(s):       

 
SECTION II:  SUMMARY OF FINDINGS 
A.  RHA SECTION 10 DETERMINATION OF JURISDICTION. 
 
There Are  “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the review 
area. [Required]    

 Waters subject to the ebb and flow of the tide. 
 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.  

Explain:      . 
 
B.  CWA SECTION 404 DETERMINATION OF JURISDICTION.  
 
There Are “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 
 
 1. Waters of the U.S. 
  a.   Indicate presence of waters of U.S. in review area (check all that apply): 1 
    TNWs, including territorial seas   
    Wetlands adjacent to TNWs  
    Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs  
    Non-RPWs that flow directly or indirectly into TNWs    
    Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
    Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
    Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs    
    Impoundments of jurisdictional waters 
    Isolated (interstate or intrastate) waters, including isolated wetlands 

   
 b. Identify (estimate) size of waters of the U.S. in the review area: 
  Non-wetland waters:      linear feet:      width (ft) and/or 0.03 acres.  
  Wetlands:       acres.         
  
  c. Limits (boundaries) of jurisdiction based on: Established by OHWM. 
   Elevation of established OHWM (if known):     .  
 
 2.  Non-regulated waters/wetlands (check if applicable):3 
   Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.  

Explain:      .   

                                                 
1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally” 
(e.g., typically 3 months). 
3 Supporting documentation is presented in Section III.F. 



 

 

 

 

SECTION III:  CWA ANALYSIS 
 
A. TNWs AND WETLANDS ADJACENT TO TNWs 
 
 The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs.  If the aquatic resource is a TNW, complete 

Section III.A.1 and Section III.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.1 and 2 
and Section III.D.1.; otherwise, see Section III.B below.  

 
 1. TNW     
  Identify TNW: Copano Bay.    

 
 Summarize rationale supporting determination: Anauthorized fill sits in waters of Copano Bay. 
 

 2. Wetland adjacent to TNW   
  Summarize rationale supporting conclusion that wetland is “adjacent”:      . 

   
 
B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 
 
 This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 

determine whether or not the standards for jurisdiction established under Rapanos have been met.  
  
 The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent 

waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4.  

 
 A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 

EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

 
If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.1 for 
the tributary, Section III.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below.  
 

 1. Characteristics of non-TNWs that flow directly or indirectly into TNW 
 

 (i) General Area Conditions: 
  Watershed size:      Pick List 
  Drainage area:        Pick List 
  Average annual rainfall:       inches 
  Average annual snowfall:       inches 
  
 (ii)  Physical Characteristics: 
 (a) Relationship with TNW: 
   Tributary flows directly into TNW.   
   Tributary flows through Pick List tributaries before entering TNW.   
 
  Project waters are  Pick List river miles from TNW.     
  Project waters are  Pick List river miles from RPW.     
  Project waters are  Pick List aerial (straight) miles from TNW.     
  Project waters are  Pick List aerial (straight) miles from RPW.     
  Project waters cross or serve as state boundaries. Explain:      .  
 
 Identify flow route to TNW5:      . 
  Tributary stream order, if known:      . 

                                                 
4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid 
West.  
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 



 

 

 

 

  
 (b) General Tributary Characteristics (check all that apply): 
  Tributary is:    Natural  
     Artificial (man-made).  Explain:      . 
     Manipulated  (man-altered).  Explain:      . 

 
  Tributary properties with respect to top of bank (estimate): 

  Average width:       feet 
  Average depth:       feet 
  Average side slopes: Pick List.   
 
  Primary tributary substrate composition (check all that apply): 

   Silts   Sands     Concrete   
   Cobbles     Gravel    Muck   
   Bedrock    Vegetation.  Type/% cover:       
   Other. Explain:      . 
  
  Tributary condition/stability [e.g., highly eroding, sloughing banks].  Explain:      . 
  Presence of run/riffle/pool complexes.  Explain:      . 
  Tributary geometry: Pick List  
  Tributary gradient (approximate average slope):       % 
  
 (c) Flow:  
  Tributary provides for: Pick List 
  Estimate average number of flow events in review area/year: Pick List  
 Describe flow regime:      . 
  Other information on duration and volume:      .  
 
  Surface flow is: Pick List.  Characteristics:      . 
  
  Subsurface flow: Pick List.  Explain findings:      .  
   Dye (or other) test performed:      . 
  
  Tributary has (check all that apply): 
  Bed and banks   
   OHWM6 (check all indicators that apply):  

      clear, natural line impressed on the bank  the presence of litter and debris   
     changes in the character of soil   destruction of terrestrial vegetation  
     shelving   the presence of wrack line 
     vegetation matted down, bent, or absent  sediment sorting   
     leaf litter disturbed or washed away  scour  
     sediment deposition    multiple observed or predicted flow events  
     water staining   abrupt change in plant community        
     other (list):       

  Discontinuous OHWM.7  Explain:     .  
 

   If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply): 
     High Tide Line indicated by:      Mean High Water Mark indicated by: 

    oil or scum line along shore objects  survey to available datum; 
    fine shell or debris deposits (foreshore)   physical markings; 
    physical markings/characteristics  vegetation lines/changes in vegetation types.  
    tidal gauges 
    other (list): 

  
  (iii)  Chemical Characteristics: 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).  
Explain:      . 

         Identify specific pollutants, if known:      .  
 

                                                 
6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices).  Where there is a break in the OHWM that is unrelated to the waterbody’s flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid.  



 

 

 

 

 (iv)  Biological Characteristics.  Channel supports (check all that apply): 
    Riparian corridor.  Characteristics (type, average width):      . 
    Wetland fringe.  Characteristics:      . 
    Habitat for: 

   Federally Listed species.  Explain findings:      .  
   Fish/spawn areas. Explain findings:      . 
   Other environmentally-sensitive species.  Explain findings:      . 
   Aquatic/wildlife diversity.  Explain findings:      . 
 
 2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

 
 (i)  Physical Characteristics:  
 (a) General Wetland Characteristics: 
  Properties: 
   Wetland size:     acres 
   Wetland type.  Explain:     . 
   Wetland quality.  Explain:     . 
  Project wetlands cross or serve as state boundaries. Explain:      .  
   

(b) General Flow Relationship with Non-TNW: 
  Flow is: Pick List. Explain:      . 
   
  Surface flow is: Pick List   
    Characteristics:      . 
    
    Subsurface flow: Pick List.  Explain findings:      . 
   Dye (or other) test performed:      . 
 
 (c) Wetland Adjacency Determination with Non-TNW: 

    Directly abutting  
   Not directly abutting 
    Discrete wetland hydrologic connection.  Explain:      . 
    Ecological connection.  Explain:      . 
    Separated by berm/barrier.  Explain:      . 
 
 (d) Proximity (Relationship) to TNW 

   Project wetlands are Pick List river miles from TNW. 
   Project waters are  Pick List aerial (straight) miles from TNW. 

  Flow is from: Pick List.   
  Estimate approximate location of wetland as within the Pick List floodplain. 
  
 (ii) Chemical Characteristics: 

Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 
characteristics; etc.).  Explain:      . 

         Identify specific pollutants, if known:      .  
 
  (iii) Biological Characteristics.  Wetland supports (check all that apply): 
    Riparian buffer.  Characteristics (type, average width):     . 
    Vegetation type/percent cover.  Explain:     .  
    Habitat for:  

   Federally Listed species.  Explain findings:     . 
   Fish/spawn areas. Explain findings:     . 

   Other environmentally-sensitive species.  Explain findings:     . 
   Aquatic/wildlife diversity.  Explain findings:     . 
 

3. Characteristics of all wetlands adjacent to the tributary (if any)  
 All wetland(s) being considered in the cumulative analysis: Pick List    
 Approximately (       ) acres in total are being considered in the cumulative analysis. 
 
  



 

 

 

 

 For each wetland, specify the following: 
 
  Directly abuts? (Y/N)  Size (in acres)  Directly abuts? (Y/N) Size (in acres) 
                                      

                                       
                              
                                       
 
  Summarize overall biological, chemical and physical functions being performed:      . 

 
 
 
C. SIGNIFICANT NEXUS DETERMINATION  
 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW.  For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.  
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands.  It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus.  
 
Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?   
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?    
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs?  
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW?   
 
 Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 

below: 
 
 1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs.  Explain 

findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D:     . 
  
2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 

TNWs.  Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D:      . 

 
3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 

presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section III.D:      . 

 
 
D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 

THAT APPLY):  
 

1. TNWs and Adjacent Wetlands.  Check all that apply and provide size estimates in review area: 
   TNWs:      linear feet     width (ft), Or, 0.03 acres.    
   Wetlands adjacent to TNWs:      acres. 

 
2. RPWs that flow directly or indirectly into TNWs.   

  Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 
tributary is perennial:      . 

  Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are 
jurisdictional.  Data supporting this conclusion is provided at Section III.B.  Provide rationale indicating that tributary flows 
seasonally:      . 

 
   
 



 

 

 

 

   Provide estimates for jurisdictional waters in the review area (check all that apply): 
     Tributary waters:       linear feet     width (ft).     
     Other non-wetland waters:      acres.  

     Identify type(s) of waters:      . 
    

 3.     Non-RPWs8 that flow directly or indirectly into TNWs. 
   Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section III.C.    
 
  Provide estimates for jurisdictional waters within the review area (check all that apply): 
     Tributary waters:        linear feet     width (ft).     
     Other non-wetland waters:      acres.   

       Identify type(s) of waters:      . 
 
 
 4.  Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.   
   Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.  
     Wetlands directly abutting an RPW where tributaries typically flow year-round.  Provide data and rationale  
    indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is  
    directly abutting an RPW:      . 
 
     Wetlands directly abutting an RPW where tributaries typically flow “seasonally.”  Provide data indicating that tributary is 

seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW:      . 

 
  Provide acreage estimates for jurisdictional wetlands in the review area:      acres.  
 
 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.  
   Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III.C.     

   
  Provide acreage estimates for jurisdictional wetlands in the review area:      acres.  
 

 
6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.   

  Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section III.C. 

 
  Provide estimates for jurisdictional wetlands in the review area:      acres.  
 
 7.  Impoundments of jurisdictional waters.9 
 As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.  

   Demonstrate that impoundment was created from “waters of the U.S.,” or 
   Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
   Demonstrate that water is isolated with a nexus to commerce (see E below).   
 

  
E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 

DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY):10 

   which are or could be used by interstate or foreign travelers for recreational or other purposes. 
   from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
   which are or could be used for industrial purposes by industries in interstate commerce. 
   Interstate isolated waters.  Explain:     . 
   Other factors.  Explain:     . 
 
 Identify water body and summarize rationale supporting determination:      . 

                                                 
8See Footnote # 3.   
9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook.   
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.  
 



 

 

 

 

 
 
 
 Provide estimates for jurisdictional waters in the review area (check all that apply): 
   Tributary waters:      linear feet     width (ft).     
   Other non-wetland waters:    acres.   

    Identify type(s) of waters:     . 
   Wetlands:    acres.   

 
 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
  If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements.   
    Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.  

 Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the 
“Migratory Bird Rule” (MBR).   

  Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction.  Explain:     .  
  Other: (explain, if not covered above):      . 
 
 Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR 

factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 

    Non-wetland waters (i.e., rivers, streams):      linear feet     width (ft). 
 Lakes/ponds:      acres.        
 Other non-wetland waters:      acres. List type of aquatic resource:      . 
 Wetlands:      acres.         

 
Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such 
a finding is required for jurisdiction (check all that apply): 

 Non-wetland waters (i.e., rivers, streams):      linear feet,      width (ft). 
 Lakes/ponds:      acres. 
 Other non-wetland waters:      acres.  List type of aquatic resource:      . 
 Wetlands:      acres. 

 
 
SECTION IV:  DATA SOURCES. 
 
A.  SUPPORTING DATA.  Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked 

and requested, appropriately reference sources below): 
 Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:     . 
 Data sheets prepared/submitted by or on behalf of the applicant/consultant.  

  Office concurs with data sheets/delineation report.   
  Office does not concur with data sheets/delineation report.   

 Data sheets prepared by the Corps:     . 
 Corps navigable waters’ study: Copano Bay. 
 U.S. Geological Survey Hydrologic Atlas:     . 

  USGS NHD data.   
  USGS 8 and 12 digit HUC maps.   

 U.S. Geological Survey map(s). Cite scale & quad name: 1:24000; ROCKPORT, Texas. 
 USDA Natural Resources Conservation Service Soil Survey. Citation:     . 
 National wetlands inventory map(s).  Cite name: . 
 State/Local wetland inventory map(s):     . 
 FEMA/FIRM maps:     . 
 100-year Floodplain Elevation is:     (National Geodectic Vertical Datum of 1929) 
 Photographs:  Aerial (Name & Date):GLO, 2002.  

    or  Other (Name & Date):     .  
 Previous determination(s).  File no. and date of response letter:     . 
 Applicable/supporting case law:     . 
 Applicable/supporting scientific literature:     . 
 Other information (please specify):     . 

      
             

B.  ADDITIONAL COMMENTS TO SUPPORT JD:      . 
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